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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO., INC., ) 
an Illinois corporation, ) 

) 
Petitioner, ) 

) 
v. ) 

) PCB 10-75 
THE ILLINOIS ENVIRONMENTAL ) (Pennit Appeal) 
PROTECTION AGENCY, ) 

) 
Respondent, ) 

) 
NATURAL RESOURCES DEFENSE ) 
COUNCIL, INC., and SIERRA CLUB, ) 

) 
Intervenors. ) 

THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY'S 
RESPONSE TO PETITIONER'S MOTION FOR SUMMARY JUDGMENT 

NOW COMES Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY ("Illinois EPA" or "Agency"), by and through its attorney, LISA MADIGAN, 

Attorney General of the State of Illinois, and in Response to the Motion for Summary Judgment 

("Motion") filed by Petitioner CHICAGO COKE CO., INC. ("Chicago Coke" or "Petitioner"), 

states as follows: 

I. INTRODUCTION 

The issue on appeal is whether Chicago Coke's emission reductions may be relied upon 

as emission offsets ("Emission Offsets" or "Emission Reduction Credits" (HERCs")) by future 

pennittees seeking to counter new emissions in the Chicago nonattaillment area, as required 

under New Source Review ("NSR") .. Chicago Coke asks the Board to restrict the ability of the 

State of Illinois ("State") to oversee attainment planning in nonattainment areas, specifically the 

ability of the State to manage Emission Offsets in such areas. Not only does Chicago Coke fail 
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to provide any legal support for such restrictions, but the Clean Air Act ("CAA") and federal 

guidance confirm the State's authority in this area. 

The purpose of Emission Offsets, and of NSR in general, is to ensure that emissions from 

new sources do not impede an area's movement toward attainment of the National Ambient Air 

Quality Standards ("NAAQS") or impede reasonable further progress toward attainment. To 

further that purpose, and in compliance with federal guidance, 35 Ill. Adm. Code 203.303, and 

40 C.F.R. 51.165, the Illinois EPA examines the timing of the emission reductions new sources 

propose to rely upon as Emission Offsets. Once a source has permanently shut down, the 

Agency follows a "Five-Year Guideline," under which emission reductions that are more than 

five years old from the date of a source's permanent shutdown can no'longer be used by new 

sources to offset new emissions in nonattainment areas ("Five-Year Guideline"). Despite 

Chicago Coke's assertion that there is no federal guidance "prohibiting the use ofERCs from a 

'permanently shutdown' facility," which has been shut down for more than five years (Mtn. at p. 

3), federal guidance clearly allows such management of Emission Offsets for attainment 

purposes by the State. 

Chicago Coke is incorrect in stating that the Illinois EPA "completely reversed" its 

position regarding permanent shutdown between 2005 and 20 I 0, with "no change in facts" in 

between. (Mtn. at p. 1.) Omitted from Chicago Coke's motion are the following "changes in 

facts" that occurred between 2005 and 2010: (i) the length of time the Facility had been shut 

down increased from three years to eight years; (ii) Chicago Coke, which obtained a construction 

permit in 2005 to repair and operate the Facility, allowed the permit to expire without performing 

any such repairs; (iii) Chicago Coke, which had repeatedly assured the Agency that it intended to 

restart the Facility, admitted it intended to sell the real estate for redevelopment; (iv) Chicago 

2 

Electronic Filing - Received, Clerk's Office, 09/19/2012



Coke stopped paying operating fees and submitting annual emission reports ("AERs") for the 

Facility; (v) the Facility was removed from the State's emissions inventory ("Emissions 

Inventory"); and (vi) the Illinois EPA relied upon the emission reductions at issue in the course 

of its attainment planning. Each of these changed facts touches upon one or more factors that 

must be considered when determining whether a shutdown is permanent, as set forth in 

applicable federal guidance. 

The overwhelming facts before the Agency in 2010, however, establish that Chicago 

Coke did not intent to restart the Facility and that the shutdown was permanent. At that point, 

the emission reductions were eight years old and therefore, under the Five-Year Guideline, were 

no longer available to new sources for use as Emission Offsets. Contrary to Chicago Coke's 

assertion that it has had "to guess the specific basis for IEPA's decision" (Mtn. at p. 6), the 

Illinois EPA promptly informed Chicago Coke of the Agency's position on multiple occasions 

during the almost three years parties discussed the issue. 

Under the applicable federal guidance discussed below, the Facility was permanently 

shutdown and the Facility's emission reductions were no longer creditable for use as Emission 

Offsets. Accordingly, Chicago Coke's motion for summary judgment should be denied. 

II. FACTS 

The Illinois EPA incorporates by referenced into this response the facts identified in the 

Respondent's Motion for Summary Judgment ("Respondent's Motion.") and the Respondent's 

Exhibits Submitted in Support of Respondent's Motion for Summary Judgment ("Respondent's 

Exhibits"), filed with the Board on August 17, 2012. (Respondent's Motion at pp. 6-13.) 

Additionally, the Illinois EPA identifies the following facts in the Administrative Record 

supporting its response to Chicago Coke's Motion: 
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1. On July 11, 2007, representatives of Chicago Coke met with the Illinois EPA 
regarding Chicago Coke's intent to sell the real property on which the Facility was 
located and the claimed ERCs to a third-party for redevelopment into a coal
gasification plant. (See Ltr. from Katherine D. Hodge to The Illinois EPA (Aug. 3, 
2007) ("8/3/07 Hodge Ltr.") at pp. 1-2 (Mtn. at Exh. 7)) At the meeting, the Illinois 
EPA expressed its concerns with the availability of Chicago Coke's emission 
reductions for use as Emission Offsets under Section 203.303 of the Board's 
regulations, 35 Ill. Adm. Code 203.303, and under federal law, regulations, and 
guidance. (Id.at p. 1; see also affidavit of Laurel Kroack ("Kroack Affd.") ~ 10 
(attached as Exh. A)) 

2. On August 3, 2007, Chicago Coke sent a letter to the Illinois EPA to address the 
Agency's concerns regarding the claimed ERCs. (See 8/3/07 Hodge Ltr. at p. 1 (Mtn. 
at Exh. 7)) 

3. In response to the August 3, 2007 correspondence, the Illinois EPA called Chicago 
Coke and advised that its concerns regarding the claimed ERCs had not changed. 
(See Ltr. from Katherine D. Hodge to the Illinois EPA (July 18, 2008) ("7/18/08 
Hodge Ltr.") at p. 2 (Mtn. at Exh. 7)) 

4. On January 17, 2008, Chicago Coke and the Illinois EPA met again regarding the 
claimed ERCs. At the meeting, the Illinois EPA conveyed to Chicago Coke its 
determination that the Facility was permanently shutdown and the Facility's emission 
reductions were no longer available for use as Emission Offsets under the Agency's 
Five-Y ear Guideline. (Id.) 

5. In a letter dated July 18,2008, sent to the Illinois EPA, Chicago Coke again requested 
that its emission reductions be available for use as Emission Offsets in light of the 
company's intent to sell the real estate and the claimed ERCs. In its letter, Chicago 
Coke provided additional information for the Illinois EPA's review. (Id. at pp. 1-3.) 

6. On or about July 25, 2008, the Illinois EPA responded to the 7/18/08 Hodge Ltr. with 
a telephone call to Chicago Coke's counsel, Katherine Hodge. The Illinois EPA 
advised Chicago Coke that its position on the claimed ERCs had not changed from 
previous communications. (See affidavit of John J. Kim ("Kim Affd.") ~~ 4-5 
(attached as Exh. B)) 

7. In a letter dated January 15,2010, sent to the Illinois EPA, Chicago Coke requested a 
written final decision regarding the availability of the claimed ERCs. (See Ltr. from 
Katherine D. Hodge to the Illinois EPA (Jan. 15,2010) ("1115/10 Hodge Ltr.") (Mtn. 
at Exh. 7)) 

8. In a letter dated February 22, 2010, sent to counsel for Chicago Coke, the Illinois 
EP A reiterated its decision previously discussed with Chicago Coke ("2010 Decision 
Ltr."). The Illinois EPA specifically stated as follows:. 
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... the Illinois EPA's final decision on this issue remains the same as was 
previously conveyed to you. That is, the Illinois EPA does not find that 
the ERCs claimed are available as offsets, since it is our position that the 
Chicago Coke facility is permanently shutdown. Pursuant to applicable 
federal guidance, the ERCs are thus not available for use as you described. 

(See 2010 Decision Ltr. (Admin. Record at p. 1593 and attached as Exh. 
C» 

9. By the time of the Illinois EPA's decision in 2010, Chicago Coke had never placed 
the coke oven battery, the coke oven by-products plant, or the boilers at the Facility 
into operation during the almost eight years the company owned the Facility. (See 
Chicago Coke's Responses to IEPA's First Requests for Admission of Facts to 
Petitioner ("Petitioner's Resp. to RF As"), Nos. 16-18 (attached as Exh. D» Chicago 
Coke never produced coke at the Facility. (See Id., Nos. 1 and 2; see also Kroack 
Affd. ~ 14. (Exh. A» From November 2002, through February 22, 2010, the Facility 
was never in a physical condition that it was able to produce coke. (See Petitioner's 
Resp. to RFAs, Nos. 3-5 (Exh. B» 

III. ARGUMENT 

A. Federal Guidance supports the Illinois EPA's decision. 

Chicago Coke asserts that the Illinois EPA's February 22, 2010 decision was based on 

the Agency's position "that 'applicable federal guidance' prohibits the use ofERCs from 

sources which are 'permanently shutdown.[']" (Mtn. at pp. 5-6.) Chicago Coke argues that it is 

entitled to summary judgment because no federal guidance expressly addresses the creditability 

of emission reductions from permanently shutdown facilities. (Id. at p. 6.) 

First, Chicago Coke's argument mischaracterizes the Illinois EPA's decision. The Illinois 

EPA's 2010 Decision Letter does not claim that federal guidance expressly prohibits such use of 

emission reductions. Rather, pursuant to the Illinois EPA's review and analysis of the 

applicable federal guidance identified below, the Agency determined that (i) the Facility was 

permanently shutdown, and (ii) the emission reductions from the permanently shutdown Facility 

were no longer creditable. (See 2010 Decision Ltr. (Exh. C); see also 8/3/07 Hodge Ltr. at pp. 

1-3,6-7 and 7118/08 Hodge Ltr. at p. 2 (Mtn. at Exh. 7» This determination was based, not on 
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a blanket prohibition contained in federal guidance, but rather on the Agency's application of 

federal guidance to the facts and circumstances surrounding Chicago Coke's claimed ERCs. 

Second, federal guidance supports the Agency's decision that Chicago Coke's emission 

reductions were no longer available for use as Emission Offsets. The USEPA has provided 

significant guidance to states regarding the use of emission reductions as Emission Offsets. 

Specifically, it is the position of both the United States Environmental Protection Agency 

(HUSEP A") and the Illinois EPA that ERCs "are not and never have been an absolute property 

right" held by owners of facilities. (See Ltr., from John S. Seitz, Director, OAQPS to Peter F. 

Hess, the President of the Joint Comm. of Regulators & Business (July 8, 1996) ("7/8/96 Seitz 

Ltr.") at p. 2 (Admin. Record at p. 0037 and attached as Exh. E)) Holding otherwise would 

significantly impair a state's efforts in regulating air emissions in nonattainment areas and 

meeting the CAA's requirement of "reasonable further progress" ("RFP") towards attainment. 

(ld. at p.2; 42 U.S.C. § 7502(c)) The USEPA clarified that states need "the ability to discount 

banked ERCs as needed for attainment purposes" if the states "are to effectively manage the air 

resources in their community." (7/8/96 Seitz Ltr. at p. 2 (Exh. E)) 

Chicago Coke relies on a federal guidance document that provides that "in general" 

ERCs can continue to exist as long as they are in each subsequent emissions inventory and that 

ERCs expire if they are used or relied upon in issuing a permit or are used in a demonstration of 

RFP. (See Ltr. from Stanley Meiburg, Director, USEPA, Air, Pesticides and Toxics Div., to 

William R. Campbell, Exec. Director, Texas Air Control Bd. (11119/1992) ("11119/92 Meiburg 

Ltr.") at p. 7 (Admin. Record at p. 0031 and attached in Mtn. at Exh. 3)) The USEPA expressly 

acknowledged that states "may" include expiration dates in their respective State Implementation 

Plans ("SIPs") to "ensure effective management of the offsets." (ld. at p. 7.) However, nothing 
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in the federal guidance requires a state to manage ERCs in such a manner, or restricts other 

options available to a state in its management ofERCs.' 

Indeed, Region 5 of the USEP A has made it clear that the State is not required to 

establish a registry system for ERCs, as essentially proposed by Petitioner in this case. Rather, 

the USEP A "offer[ s] states considerable flexi bility, not just in designing such systems, but in 

deciding even whether to adopt such a system" at all. (See LtL from Bharat Mathur, Director, 

Air and Radiation Div., USEPA, Region 5, to Jeffrey C. Muffat at 3M Envl. Tech. Services' 

(April 2, 2002) ("4/2102 Mathur Ltr."), at p. 1 (Admin. Record at p. 0067 and attached as Exh. 

F)) In confirming the State's authority to oversee emission reductions and ERCs within its 

jurisdiction, the USEP A expressly declined creating a registry system for ERCs in Illinois and 

allowed the State discretion in the "management of new source offsets." 2 (Id.) 

Interpreting the above-guidance, and based on the requirements set forth in 35 IlL Adm. 

Code 203.303 and 40 CFR 51.165, the Illinois EPA reviews several factors in determining if 

emission reductions are available for use as Emissions Offsets. The factors include: (i) the 

location of the source of the emission reductions; (ii) an examination of applicable regulations or 

consent orders to determine if the emission reductions to be used as offsets are in fact surplus, 

permanent, quantifiable, and enforceable; (iii) the timing of the emission reductions; and (iv) 

whether the emission reductions have been relied upon in a permit or for demonstrating 

1 As the Facility and its emissions were removed from the State's Emissions Inventory in January 2008, have not 
been in any Emissions Inventory since that time, and were relied upon by the Agency in demonstrating continued 
attainment (see e.g., Kroack Affd. ~ 17 (Exh. A», the emission reductions from the Facility are not creditable for use 
as Emission Offsets under the federal guidance relied upon by Chicago Coke. 

2 From a practical standpoint, allowing emission reductions to remain viable indefinitely is problematic for 
attainment planning purposes. If offsets have an indefinite lifetime, they would need to be continuously "tracked" in 
the emissions inventory, and included in each subsequent Maintenance Plan projection. These emissions would 
need to be "counted" in each RFP calculation, meaning that under certain circumstances, existing sources may be 
required to over-control to make up deficiencies (essentially providing shutdown sources a windfall at the expense 
of operating ones). 
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attainment or reasonable further progress. (See Kroack Affd. ~ 19 (Exh. A)) 

Regarding the timing of emission reductions, the Illinois EPA generally uses five years as 

a "guideline" with regard to the availability of emission reductions for use as offsets following 

the permanent shutdown of a facility. Emission reductions that are over five years old are 

generally deemed to have "expired." (Id. ~ 20.) This practice is consistent with the State's 

responsibility for and authority over attainment planning under the CAA (see 42 U.S.C. §§ 

7502(c) and 7503(c)), and the discretion recognized in the federal guidance, needed by states "to 

effectively manage the air resources in their community." (See 7/8/1996 Seitz Ltr. at p.2 (Exh. 

E)) The Five-Year Guideline is also consistent with the federal guidance allowing states to place 

expiration dates on emission reductions "to ensure effective management of the offsets." (See 

11119/92 Meiburg oUr. at p. 7 (Mtn. at Exh. 3) (allowing states to set expiration dates in SIPs)) 

The Illinois EPA's Five-year Guideline furthers the objectives of Emission Offsets and 

NSR to ensure that emissions from new sources do not impede an area's movement towards 

attainment of the NAAQS or impede reasonable further progress toward attainment. The 

guideline provides finality to the availability of emission reductions for use as offsets, both for 

attainment planning purposes and, generally, to serve the overarching goal of improving air 

quality. (See Kroack Affd. ~ 20 (Exh. A)) Further, the Illinois EPA bases this practice on the 

five-year time frame allowed for "netting" contemporaneous emission increases and decreases at 

a source when determining whether a source modification rises to the level of a major 

modification under NSR. See 35 Ill. Adm. Code 203.207 and 208 (providing that, in determining 

whether a net emissions increase will result from the modification, a source must take into 

account any other increases and decreases in actual emissions at the source that are 

"contemporaneous" with the modification, meaning increases and decreases that occurred within 
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five years prior to the application for modification). As the NSR concepts of netting and 

offsetting are similar, the Illinois EPA uses this same five-year time period in evaluating the 

creditability of emission reductions. (See Kroack Affd. ,20 (Exh. A» 

In this case, as described in more detail below, the Illinois EPA analyzed the factors set 

forth in the pertinent federal guidance and determined that the shutdown of the Facility in 

February 2002 constituted a permanent shutdown.) At the time of the Illinois EPA's decision in 

2010, the age of the emission reductions from the shutdown was well-past the Five-Year 

Guideline,4 and as such they were unavailable for use as Emission Offsets in any future 

permitting transactions. (Id.' 21.) 

Chicago Coke claims there was a "lengthy delay in obtaining a final decision from 

IEPA," such that the period of delay should be excluded from the five year calculation. (Mtn. p. 

11). There was no such delay. The Illinois EPA and Chicago Coke engaged in ongoing 

discussions regarding the creditability of Chicago Coke's emission reductions over the course of 

three years. Prior to July 2008, Chicago Coke and the Illinois EPA met at least two times and 

had one telephone conversation wherein the Agency either expressed its concerns with the 

creditability of the emission reductions, or specifically advised that the emission reductions from 

the Facility were not creditable for use as Emission Offsets because the Facility was permanently 

shutdown and the emission reductions were in excess of the Agency's Five-Year Guideline. (See 

7118/08 Hodge Ltr. at pp. 1-2 (Mtn. at Exh. 7» Chicago Coke was well aware of the Agency's 

determination, evidenced by Chicago Coke's July 18, 2008 correspondence, in which Chicago 

3 Based upon the federal guidance regarding the availability of emission reductions for use as Emission Offsets, the 
Illinois EPA believes that the USEPA would object to any future construction permit for a project that would rely on 
the emission reductions from the shutdown of the Facility as the source of Emission Offsets. 

4 The February 2002 shutdown of the Facility also occurred more than five years before Chicago Coke first sought a 
determination from the Illinois EPA in 2007. 
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Coke's counsel admitted that "on January 17,2008, Bureau Chief Laurel Kroack stated that the 

Illinois EPA would not recognize the ERCs" based on the Agency's Five-Year Guideline. (See 

7118/08 Hodge Ur. at p. 2. (Mtn. at Exh.7)) 

Chicago Coke then revived the issue with a request that the Agency consider additional 

information, submitted to the Agency on July 18,2008. (ld. at pp. 2-3.) Within a week of 

receiving and reviewing such information, the Illinois EPA advised Chicago Coke's counsel that 

the Agency's determination had not changed from previous communications. (See Kim Affd. ~~ 

4-5 (Exh. B)) A year and a half later, Chicago Coke requested a "final decision, in writing." 

(1115/10 Hodge Ur.at. p. 2 (Mtn. at Exh. 7)) The Agency once again analyzed the facts before it 

and, approximately a month after receipt of Chicago Coke's request, provided a written decision 

summarizing the Agency's position as previously conveyed to Chicago Coke on at least four 

occasions. (See 2010 Decision Ur. (Exh. C)) It is this decision that is currently on appeal. 

Based on the foregoing, Chicago Coke's claim that the Agency in any way delayed its 

decision is misleading and empty, and likewise any assertion that the Board should not review 

the full period oftime in review of the Agency's 20io decision is meritless. 

B. The Facility was permanently shut down as of February 2002. 

Chicago Coke argues in its Motion that the Facility was not permanently shutdown at the 

time of the Illinois EPA's decision. (Mtn. at pp. 5, 9-12.) In support of its argument, Chicago 

Coke claims that the Illinois EPA determined that the Facility was not permanently shutdown in 

2005 and that "[n]one of the conditions at the facility changed between April 2005 and February 

22,2010." (ld. at p. 10) Therefore, Chicago Coke maintains "there is no basis for IEPA's 

reversal of its own [2005] decision that Chicago Coke was not permanently shutdown" and that 

"it is impossible for Chicago Coke to have been permanently shutdown for five years." (ld. at 
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pp. 9, 11.) However, Chicago Coke summarily dismisses the relevant federal guidance defining 

"pennanent shutdown" and omits the relevant facts and circumstances that changed significantly 

between the Illinois EPA's decision in 2005 to issue Chicago Coke a construction penn it and its 

decision in 2010 regarding the claimed ERCs. Chicago Coke further fails to recognize that the 

. 
date of the pennanent shutdown of the Facility must relate back to February 2002, when the 

Facility's coke oven battery ceased operation and the Facility became physically unable to 

produce coke. 

Federal Guidance Regarding Permanent Shutdown 

In m~king its decision that the February 2002 shutdown of the Facility was a pennanent 

shutdown, the Illinois EPA examined the well-established, general policy of the USEPA that 

whether a facility has been pennanently shutdown 

depends upon the intention of the owner or operator at the time of the 
shutdown as detennined from all the facts and circumstances, including 
the cause of the shutdown and the handling of the shutdown by the State. 

(See e.g., Memo. from Edward E. Reich, Director, USEPA Div. of Sanitary Source Enf. 

("DSSE"), to Stephen A. Dvorkin, Chief, General Enf. Branch, USEP A Region II (Sept. 6, 1978) 

("9/6/78 Reich Memo.") (Admin. Record at p. 0007 and attached in Mtn. at Exh. 2); Memo. from 

John S. Seitz, Director, Stationary Source Compliance Div., Office of Air Quality Planning 

Standards ("OAQPS"), to David P. Howekamp, Director Air Mgt. Div., USEPA Region IX 

(May 27, 1987) (5/27/87 Seitz Memo.") (Admin. Record at p. 0013 and in Mtn. at Exh. 2); see 

also Respondent's Motion at pp. 15-14 citing federal guidance contained in Admin. Recor,d at 

pp. 0005 and 0016.) 

Furthennore, federal guidance provides that "a shutdown lasting two years or more, or 

resulting in removal of the source from the emissions inventory of the State, should be presumed 
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permanent." (See 9/6178 Reich Memo. at p. 1 (Mtn. at Exh. 2) emphasis added; see also e.g., 

5127/87 Seitz Memo. at p. 1 (Mtn. at Exh. 2)) In that situation, "[t]he owner or operator 

proposing to reopen the source would have the burden of showing that the shutdown was not 

permanent, and of overcoming any presumption that it was." (See e.g., 9/6178 Reich Memo. at p. 

1 (Mtn. at Exh. 2); see also 5127/87 Seitz Memo. at p. 1·2 (Mtn. at Exh. 2)) After the passage of 

two years, statements by the owner or operator of original intent to reoperate a facility are not 

considered determinative. Rather, the government must make an assessment as to "whether the 

owner or operator has demonstrated a continuous intent to reopen." (See In re Monroe Elec. 

Gen. Plant Entergy Louisiana, Inc. Proposed Op. Permit, Pet. No. 6·99-2, slip op. at 9 ("Monroe 

Elec. Or.") emphasis added, (Admin. Record at p. 0039 and attached as Exh. G)) In making 

such a determination, the government must examine the "activities during the time of shutdown 

that evidence the continuing validity of the original intent not to permanently shut down." (Jd.) 

It is the USEP A's policy that "owners and operators of shutdown facilities must continuously 

demonstrate concrete plans to restart the facility sometime in the reasonable foreseeable future." 

(Jd. emphasis added.) If an owner or operator fails to make such a demonstration, "it suggests 

that for at least some period of this shutdown, the shutdown was intended to be permanent." 

(Jd.) 

Federal guidance provides further insight as to determining the intent behind a shutdown. 

Specifically, several factors are to be examined on a case-by-case basis, with no single factor 

being determinative, including: (i) the reason for the shutdown; (ii) statements by the owner or 

operator regarding intent; (iii) duration oftime the facility has been out of operation; (iv) the 

costs and time required to reactivate the facility; (v) status of permits; (vi) ongoing maintenance 

and inspections that have been conducted during shutdown; and (vii) the handling of the 
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shutdown by the State. (ld. at 8-9; see also e.g., 9/6178 Reich Memo. (Mtn. at Exh. 2) (source 

shut down approximately four years because of an industrial accident would be presumed to have 

been permanently shut down due to length of in operation); 5127/87 Seitz Memo. (Mtn. at Exh. 2) 

(facility permanently shut down when it did not operate for over two years and was removed 

from the emissions inventory, despite evidence of custodial maintenance and statements of intent 

for long-term operation). 

Chicago Coke argues that the federal guidance discussed above, and the permanent 

shutdown analysis in general, is irrelevant to the question of whether "Chicago Coke can transfer 

its ERCs?" As outlined above, however, such an analysis is central to determining, not whether 

Chicago Coke can "transfer" its emission reductions, but whether such emission reductions can 

be relied upon by new sources to meet NSR offsetting requirements. As previously discussed, 

timing of the emission reductions, including when the emission reductions occurred and whether 

they are permanent, is a key factor, not only under the Agency's Five-Year Guideline, but also 

pursuant to timing restrictions set forth in 35 Ill. Adm. Code 203.303 and 40 C.F.R. 51.165. 

Federal guidance regarding permanent shutdown is therefore instructive in determining the 

timing of the emission reductions at issue. 

Agency's 2005 Determination vs. Agency's 2010 Determination. 

Chicago Coke claims that there is no basis for the Illinois EPA's "inexplicable" reversal 

of its 2005 determination regarding permanent shutdown of the Facility.5 (Mtn. at p. 10) The 

facts demonstrate otherwise. In 2005, the Agency issued a construction permit to Chicago Coke 

to perform the repairs necessary to make the Facility operational ("Construction Permit"). (See 

In support of its contention that there was no basis for the Illinois EPA to determine in 20 \0 that the Facility was 
permanently shutdown, Chicago Coke proffers the statement of Simon Beemsterboer that there were no "significant 
changes in operation at the facility between April 2005 and February 20 I 0." (Mtn. at p. 10; Beemsterboer Affd. ~ 5, 
(Mtn. at Exh. 6)) Indeed, it is undisputed that the Facility never operated during that time. (See Petitioner's Resp. to 
RFAs, Nos. 9, II, 16-18,21 (Exh. D)) 
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Construction Permit (Admin. Record at p. 0807 and relevant portions attached in Mtn. at Exh. 

5» In finding that NSR was not implicated, the Illinois EPA determined that Chicago Coke had 

overcome the presumption that the 2002 shutdown of the Facility was permanent. (See Kroack 

Affd. ~ 8 (Exh. A» The facts before the Agency at that time included the following: 

1) The Facility had been shut down for approximately three years (see Ltr. from 
Simon Beemsterboer to the Illinois EPA (May 3, 2004) ("Beemsertboer Ltr.") at 
pp. 2-3 (Admin. Record at p. 1598 and attached as Exh. H»; 

2) The Facility was current regarding payment of its operating fees; 

3) The Facility was current regarding its submittal of AERs; 

4) The Facility was still present in the State's Emission Inventory (see Kroack Affd. 
~ 8 (Exh. A»; 

5) The owners of Chicago Coke stated that they intended to restart the Facility (see 
Beemsterboer Ltr. at pp. 4-19); and 

6) The owners of Chicago Coke were in fact seeking a construction permit to 
perform the repairs necessary to restart the Facility (id.). 

In 2010, the Agency determined that, in the context of the creditability of Chicago Coke's 

emission reductions, Chicago Coke failed to overcome the presumption that the 2002 shutdown 

of the Facility was permanent. (Kroack Affd. ~~ 12-18 (Exh. A» By that time, the facts before 

the Agency included the following, all of which are inexplicably omitted from Chicago Coke's 

motion: 

1) The Facility had been shut down for approximately eight years (see Beemsterboer 
Ltr. at 2-3 (Exh. H»; 

2) The Facility had stopped paying operating fees (see Petitioner's Resp. to RF As, 
Nos. 20-21 (Exh. D»; 

3) The Facility had stopped submitted AERs (see Kroack Affd. ~ 16 (Exh. A»; 

4) The Facility was removed from the State's Emissions Inventory (see 
Respondent's Responses to Intervenors' Request to Admit to Respondent 
("Respondent's Resp. to Intervenors' RF As"), Request 4 (attached as Exh. I); 
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Kroack Affd. ~ 17 (Exh. A)); 

5) The owners of Chicago Coke never performed a pad-up rebuild pursuant to the 
2005 Construction Permit and in fact never operated the Facility as a coke
production facility (see Petitioner's Responses to RFAs, Nos.l, 2,3,4,5, 16-18, 
and 19 (Exh. D)); 

6) By not undertaking a pad-up rebuild to repair the Facility, Chicago Coke in 
essence rendered its operating permit moot; 

7) Chicago Coke negotiated the potential sale of the real property and the claimed 
ERCs to a third-party for redevelopment into a coke gasification plant (see 8/3/07 
Hodge Ltr. at pp. 1-2 (Mtn. at Exh. 7)); 

8) In June 2007, the owners of Chicago Coke admitted they did not intend to operate 
the Facility when they disclosed to the Illinois EPA the negotiated potential sale 
for redevelopment (id.); 

8) The Illinois EPA relied upon Chicago Coke's emissions reductions in its 
Maintenance Plan, submitted to the USEP A in 2009 as part of Illinois' 
redesignation request (see Kroack Affd. ~ 17 (Exh. A)). 

There is nothing inexplicable about Illinois EPA's 2010 determination. The facts and 

circumstances before the Illinois EPA in 2010 were significantly different than those that existed 

in 2005, and clearly supported the Illinois EPA's finding of permanent shutdown. Under the 

factors set forth in the above-federal guidance, Chicago Coke's actions plainly reveal that it did 

not demonstrate "a continuous intent to reopen" the Facility. 

The Date of Permanent Shutdown is the Date Operations Ceased. 

Chicago Coke argues that, due to the Illinois EPA's 2005 determination, "[t]he earliest 

any five-year expiration period could have run would have been no earlier than April 201 0." 

(Mtn., p. 11). This argument is based on the mistaken premise that the 2005 determination 

changed the date of the shutdown of the Facility. It is undisputed that the Facility went into 

cold-idle in February 2002 and that the Facility was never physically able to operate after that 

date. (See Beemsterboer Ltr. at pp. 2-3 (Exh. H); Petitioner's Resp. to RFAs, Nos. 3-5 (Exh. D)) 
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Therefore, absent Chicago Coke performing the pad-up rebuild and beginning operation 

of the Facility, the date of "shutdown" is and will continue to be February 2002; no subsequent 

determination by the Illinois EPA could or did alter that. The question before the Agency in 

February 2010 was whether the 2002 shutdown was a permanent shutdown. As demonstrated 

above, the Illinois EPA's determination that the shutdown was permanent is strongly supported 

by the facts and is consistent with federal guidance. The emission reductions at issue were 

created by this shutdown, and were eight years old at the time of the Agency's decision. 

Accordingly, the facts before the Illinois EPA at the time it made its decision 

demonstrated Chicago Coke's clear intent to not restart coking operations at the Facility. As 

such, relative to the creditability of emission reductions from the shutdown of the Facility, and 

based on the applicable federal guidance, the 2002 shutdown of the Facility was a permanent 

shutdown. 

IV. CONCLUSION 

The record, pleadings, depositions, admissions on file, and affidavits in this matter 

disclose no genuine issue as to any material fact. For the reasons discussed abov~, Chicago 

Coke's motion should be denied, and the Illinois EPA is entitled to judgment as a matter of law . 

. WHEREFORE, Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY, respectfully requests that the Board issue an order denying Petitioner's motion for 

summary judgment; granting summary judgment in favor of the Illinois EPA pursuant to its 

August 17, 2012 motion for summary judgment; and any relief the Board deems just and proper. 
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BY: 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, by 

LISA MADIGAN, 
Attorney General of the 
State of Illinois 

MATTHEW J. DUNN, Chief 
Environmental Enforcement! Asbestos 

Assistant Attorney General 
Environmental Bureau 
69 West Washington Street, 18th Floor 
Chicago, Illinois 60602 
Tel: (312) 814-5361 
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CERTIFICATE OF SERVICE 

I, THOMAS H. SHEPHERD, do certify that I filed electronically with the Office of the 

Clerk of the Illinois Pollution Control Board a Notice of Filing and The Illinois Environmental 

Protection Agency's Response to Petitioner's Motion for Summary Judgment and caused them to 

be served this 19th day of September, 2012, by emailing true and correct copies of same upon the 

persons and e-mail addresses listed on the foregoing Notice of Filing at of before the hour of 

5:00 p.m. 

Electronic Filing - Received, Clerk's Office, 09/19/2012



RESPONDENT'S EXHIBITS 

Electronic Filing - Received, Clerk's Office, 09/19/2012



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO., INC., 
an Il1inois corporation, 

Petitioner, 

v. 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent, 

NA TURAL RESOURCES DEFENSE 
COUNCIL, INC., and SIERRA CLUB, 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 10-75 
(Permit Appeal) 

AFFIDAVIT OF LAUREL KROACK IN SUPPORT OF RESPONDENT'S 
MOTION FOR SUMMARY JUDGMENT 

I, LAUREL KROACK, being duly sworn on oath, depose and state that I am over 

21 years of age, have personal knowledge of the facts stated herein, and, if called as a 

witness, could competently testify to facts as set forth herein as follows: 

1. I am currently employed by the Illinois Envir~)flmental Protection Agency 

("Illinois EPA" or "Agency") as Chief of the Bureau of Air ("BOA") at the Illinois EPA, 

located at 1021 North Grand Avenue East, Springfield Illinois. I have held this position 

since March 2005. 

2. As Bureau Chief, my duties and responsibilities include, in part, 

administering all of the Bureau programs, with a program staff of approximately 275 

people. 

EXHIBIT 
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3. From May 2003 to March 2005, I was employed by the Illinois EPA as 

Division Manager for Air Pollution Control with direct supervisory responsibility for its 

programs, including air quality planning, compliance and enforcement, air monitoring, 

permitting, and inspections. 

4. In 2005, I assisted the Agency in its decision regarding whether the coke 

plant owned by Chicago Coke Co., Inc. ("Chicago Coke"), located at 11400 South Burley 

A venue, Chicago, Illinois ("Facility"), was permanently shut down for purposes of the 

issuance of a construction permit authorizing the performance of apad-up rebuild project to 

restart operations at the Facility ("Construction Permit"). 

5. From 2007 through 2010, I also assisted the Agency in its decision regarding 

whether the Facility was permanently shut down in response to Chicago Coke's request 

that emission reductions from the Facility be available for use as emissions offsets for the 

permitting of future major new emissi()ns sources in the Greater Chicagoland ozone and 

fine particulate matter (pMz.5) nonattainment areas ("Emission Offsets" or "Emission 

Reduction Credits" ("ERCs"». 

6. In detennining if a source has permanently shut down for purposes of 

determining the creditability ofa source's emission reductions, the Illinois EPA examines 

the intent of the owner or operator to restart the source. In doing so, the Agency considers 

several factors on a case-by-case basis, with no factor being determinative. The factors are 

set forth in the applicable federal guidance and include: (i) the reason for the shutdown; 

(ii) statements by the owner or operator regarding intent; (iii) duration of time the facility 

or source has been out of operation; (iv) the costs and time required to reactivate the 
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facility or source; (v) status of permits; (vi) ongoing maintenance and inspections that have 

been conducted during the shutdown; and (vii) the handling of the shutdown by the State of 

Illinois ("State"). 

7. Pursuant to federal guidance, a source that has been shutdown for longer 

than two years is presumed to be permanently shutdown. A source may rebut this 

presumption with a demonstration of intent to restart operation in light of the above-factors. 

8. In 2005, the Illinois EPA considered the above-factors in determining that 

the 2002 shutdown of the Facility was not a permanent shutdown for purposes of Chicago 

Coke's application for the Construction Permit authorizing the necessary repairs to restart 

coking operations at the Facility. The Agency's decision was based on numerous 

representations by representatives of Chicago Coke that the company intended to restart the 

Facility in the near future. The Agency also considered the following information: 

evidence of maintenance and inspections of the Facility; inclusion of the Facility in the 

State's emissions inventory maintained by the Agency ("Emission Inventory"); Chicago 

Coke's renewal of the Facility's permit under the Clean Air Act Permit Program 

("CAAPP") in September 2004; the Facility's continued payment of operating fees and its 

continued submittal of required Annual Emissions Reports ("AERs"); and Chicago Coke's 

non-demolition of any buildings or process facilities that would be used to resume 

operations. 

9. The Construction Permit expired in October 2006. Chicago Coke never 

performed a pad-up rebuild of the coke oven battery. 
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10. On July 11, 2007, representatives of Chicago Coke met with the Illinois 

EPA. At the meeting, Chicago Coke admitted to the Illinois EPA that the company no 

longer intended to operate the Facility, but rather had negotiated a possible sale of the real 

property and claimed ERCs to a third-party. The Agency expressed its concerns with the 

availability of the Facility's emission reductions for use as Emission Offsets under the 

Illinois Pollution Control Board's Air Pollution regulations and under federal law, 

regulations, and guidance. 

11. From June 2007 through February 2010, the Illinois EPA met and 

communicated with Chicago Coke several times regarding Chicago Coke's emission 

reductions, the Illinois EPA's concerns regarding the creditability of the emission 

reductions, and the bases for the Illinois EPA's concerns. 

12. In a letter dated February 22,2010, the Illinois EPA advised Chicago Coke 

that the Facility was considered permanently shut down and that the Facility's emission 

reductions were no longer creditable for use as Emission Offsets. A true and correct copy 

of the February 22, 2010 decision letter was previously filed in this action and certified by 

the Illinois EPA in the Administrative Record at p. 1593. 

13. The Illinois EPA based its decision on the above-factors identified in the 

federal guidance and on the facts and circumstances before the Agency in 2010. At the 

time of the Agency's decision, the Facility had not been in operation for eight years, 

Chicago Coke failed to perform the repairs necessary to reopen the Facility when given the 

opportunity to do so under the Construction Permit issued in 2005, and Chicago Coke 

admitted in 2007 that it did not intend to restart the Facility. 
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14. From 2003 through 2008, Chicago Coke reported to the Illinois EPA zero 

emissions of regulated air poll~tants from coking operations at the Facility. True and 

correct copies of the Facility's Annual Emissions Reports for the reporting years 2003 

through 2008 were previously filed in this action and certified by the Illinois EPA in the 

Administrative Record at pp. 0471~0806 and 1201~1435. In fact, the only minimal 

emissions reported by Chicago Coke for the years 2004 and 2005 were from the trans

loading operations of Calumet Transload Railroad, LLC ("CTR") that were moved adjacent 

to the Facility after Chicago Coke's purchase of the coke plant. (See AERs, Admin. 

Record at pp. 0471-0582 and 1322-1435.) CTR's trans-loading operation consisted of the 

loading, unloading, and transferring of materials between railcars, trucks, ships, barges and 

storage piles on site. CTR's trans-loading operations were not part of the original 

operations at the Facility and were independent of Chicago Coke's permitted, non

operational coking operations. The Illinois EPA issued a permit to cm in 2006 that 

addressed the new trans-loading operations near the Facility. 

15. Additionally, the cost of the repairs necessary to restart the coking operations 

at the Facility was estimated in 2004 to be between $88 million and greater than $1.2 

billion. By 2010, the cost to repair the Facility was likely much greater, making future 

restart of the Facility unlikely. 

16. Chicago Coke stopped paying operating fees in 2008 and the company did 

not submit AERs for 2009 forward. 

17. Emissions from the Facility were removed from the State's Emission 

Inventory in 2008. A true and correct copy of a notation by the Illinois EPA identifying 

5 

Electronic Filing - Received, Clerk's Office, 09/19/2012



that the Facility was removed from the State's Emission Inventory was previously filed in 

this action and certified by the Illinois EPA in the Administrative Record at p. 2285. As a 

result, the State's Maintenance Plan, submitted to the United States Environmental 

Protection Agency ("US EPA") in 2009 in conjunction with a request for redesignation of 

the Chicago nonattainrnent area with regard to the 1997 8-hour ozone National Ambient 

Air Quality Standard ("NAAQS"), "counted-out" the Facility's emissions as zero for the 

purpose of demonstrating continued attainment of the NAAQS. A true and correct copy of 

the Maintenance Plan was previously filed in this action and certified by the Illinois EPA in 

the Administrative Record at p. 2286. 

18. The Agency analyzed the facts set forth above in light of the applicable 

federal guidance and determined that the February 2002 shutdown of the Facility was a 

permanent shutdown. 

19. The Illinois EPA examines several factors contained in 40 C.F.R. § 51.165, 

35 Ill. Adm. Code 203.303, and federal guidance in determining the creditability of 

emission reductions from facilities or sources that have been permanently shut down. The 

factors include: (i) the location of the source of the emission reductions; (ii) an examination 

of applicable regulations or consent orders to determine if the emission reductions to be 

used as offsets are in fact surplus, permanent, quantifiable, and enforceable; (iii) the timing 

of the emission reductions; and (iv) whether the emission reductions have been relied upon 

in a permit or for demonstrating attainment or reasonable further progress. 

20. To achieve the express purpose of Emission Offsets under the Clean Air Act, 

which is to ensure that emissions from new sources do not impede an area's movement 

6 

Electronic Filing - Received, Clerk's Office, 09/19/2012



toward attainment of the NAAQS or impede reasonable further progress toward attainment, 

the Illinois EPA generally uses five years as a "guideline" with regard to the availability of 

emission reductions for use as offsets following the permanent shutdown of a facility 

("Five-Year Guideline"). This practice is consistent with the State's responsibility for, and 

authority and discretion over, attainment planning. Emission reductions that are over five 

years old are generally deemed to have "expired." The five-year lifespan of the emission 

reductions begins to run from the date the facility is deemed to have permanently 

shutdown. This guideline provides finality to the availability of emission reductions for 

use as offsets, both for attainment planning purposes and, generally, to serve the 

overarching goal of improving air quality. The Illinois EPA bases this practice on the five

year time frame allowed for "netting" contemporaneous emission increases and decreases 

at a source when determining whether a source modification rises to the level of a major 

modification under New Source Review. As the concepts of netting and offsetting are 

similar, the Illinois EPA uses this same five-year time period in evaluating the creditability 

of emission reductions. 

21. In regard to the Facility, the Illinois EPA analyzed the factors set forth in the 

pertinent federal guidance and determined that the February 2002 'shutdown of the Facility 

constituted a permanent shutdown. At the time of the Illinois EPA's decision in 2010, the 

age of the emission reductions from the shutdown was well-past the Five-Year Guideline, 

and in fact the emission reductions were used by the State to demonstrate continued 

attainment, and as such they were unavailable for use as Emission Offsets in any future 

permitting transactions. 
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SUBSCRIBED and SWORN to 

before me this ~ay 
of August, 2012. 

FURTHER, AFFIANT SA YETH NOT. 

~ 
LAUREL L. KROACK 

OFFICIAL SEAL 
\ CYNTHIA L. WOLFE 
i f>l.)TARY PUBLIC STATE QF ILLINOIS 
.' MY COMMISSION EXPIRES 11-17·2015 
V-,¥ . 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO.,. INC., 
an Illinois corporation, 

Petitioner, 

v. 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent, 

NATURAL RESOURCES DEFENSE 
COUNCIL, INC., and SIERRA CLUB, 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 10-75 
(Permit Appeal) 

AFFIDAVIT OF JOHN J. KIM 

I, JOHN J. KIM, being duly sworn on oath, depose and state that I am over 21· 

years of age, have personal knowledge of the facts stated herein, and, if called as a 

witness, could competently testify to facts as set forth herein as follows: 

L I am currently employed by the Illinois Environmental Protection Agency 

("Illinois EPA" or "Agency") as Interim Director at the Illinois EPA, located at 1021 

North Grand Avenue East, Springfield Illinois. I have held this position since late 

October 2011. 

2. As Interim Director, my duties and responsibilities include, in part, 

overseeing policy and administrative issues associated with the Agency, interacting with 

members of the public, regulated community, and elected officials, and working with the 

Governor's Office. 

EXHIBIT 

J~ 

Electronic Filing - Received, Clerk's Office, 09/19/2012



3. In 2008, I was employed by the Illinois EPA as an Associate 

CounsellManager of the Air Regulatory Unit in the Division of Legal Counsel. As 

Manager, my duties and responsibilities included, in part, assigning and reviewing work 

to attorneys within the Unit, working with members of the Agency's Bureau of Air, and 

interacting with private counsel, the public, and regulated community. 

4. On or about July 25,2008, I had a telephone conversation with Katherine 

D. Hodge, who was representing Chicago Coke Co. Inc., regarding the availability of 

emission reductions from the company's coke production facility ("Facility") for use as 

emission offsets for the permitting of major new emissions sources and/or major 

modifications to sources in the greater Chicago land ozone and fine particulate matter 

nonattainment areas ("Emission Offsets"). 

5. During the telephone conversation, I advised Kathy Hodge that the Illinois 

EPA's position had not changed from what was previously communicated to her: that the 

emission reductions from the Facility were not creditable for use as Emission Offsets. My 

recollection is that the reasons that had been previously conveyed were that the Facility 

was permanently shut down and the emission reductions exceeded the Illinois EPA's 

guideline that emission reductions from such facilities that are over five years old from the 

date of permanent shutdown are generally deemed to have expired. 
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SUBSCRIBED and ~WORN to 
before me this I1.J;§day 
of September, 2012. 

OFFICIAL SEAL 
CYNTHIA l. WOLFE 

NOTARY PUBLIC. STATE OF ILLINOIS 
MY COMMISSION EXPIRES 11.17.2015 

FURTHER, AFFIANT SA YETH NOT. 

:JOHN 1. KIM 
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':', 

ILLINOIS ENVIRONMENTAL PROTECTION ACENCY 
1021 NOlin erand Avenue Ea!\!. P.O. Br)1l "~17b. SprlnglJP.ld. IDinois I,27Q4-')lU,. (l1 i\ 782·21\~'J 

,.lIlIes R. Th!V1\p~n Cenlet. lUll WC'SIIt\tl<ln~!h. SINII:' "·11111. Chic.l(:O. It hfltr(l1 • i.l f 21614·",W. 

PAl QUINN, GovlilNUI( DOUGlAS P. Seo". 1)11I(Cl!)1( 

(217) 782·5544 
(217) 782·9143 (TOO) 

February 22,2010 

Katherine D. Hodge 
Hodge Dwyer & Driver 
3150 Roland Avenue 
P.O. Box 5776 
Springfield, Illinois 62705 

Re: Chicago Coke Co., Inc. 
Emission Reduction Credits 

OearKatby; 

Thank you for your letter dated Januwy 1 S, 2010. You asked that the minois Environmental· 
Protection Agency ("minois EPA") respond as to our final decision on whether certain .Emission 
Reduction Credits ("ERCsj claimed by Chicago Coke. Co .• lDc. ("Chicago Coke'). are available 
for use as emission offsets for the permitting of major new sources and/or major modifications in 
the Chicago area. 

Based on a discussion I had wielt Laurel Kroack, Bureau Chief for the DJinoia EPA's Bureau or 
. Air, J can confinn for you that the Dlinois EPA's 6naJ deoision on this issue remains the same as 

was previously cOnveyed to you. Tbal is; the Illinois EPA does not find that abe ERCs claimed 
are available as offsets, since it is our position thallhe Chicago Coke .fac:ility is permanently 
shutdown. Pursuant to applicable federal guidance, the ERCa are &bus not a\'aitable for usc as . 
you described. 

r hope this mikes clear the Dlinois EPA's position OD this issue. Unot, or if you have any further 
. questions, please do not hesitate 10 contact me. Thank you. 

......... 4101,. ....... s... 1IDo:t'-4 I!. "10).,51".911.71/10 
ap. .:,,,·i. $1;1 •• ,..,. 1>0'1) 011471 _Ill' 

_afUnol- .......... ,~ ... ~.lII."""""6161 .. t.I09I .. '·) .. 1 
c ......... ~.t<W,.,..,... c ........ IIt. q 6U"·I60'e'J4I>SUO 

Ooo ...... ·",.W._to.o.._,eool6·, ... ,._ 
...... SfIS N. om.n;., S •• """" Il ,,,.uIJOlll .. ,,\46) 

~.IIl!5.Ift'5<.(Iy .......... Il'IOJO·umJ7&HDO 
IfWIoo.ZJ0W._St. $M " .. _II "Zm-I6III) 99,.1200 

.............. ~."" ....... P ...... I11!!~~~_~. Admin.~RecordIPCB 10"75 
EXHIBIT <:::- Page 1593 
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7012-002 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO., INC., an Illinois 
corpo ration, 

Petitioner, 

v. 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent, 

NATURAL RESOURCES DEFENSE 
COUNCIL, and SIERRA CLUB, 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 10-75 
(Permit Appeal--Air) 

CHICAGO COKE'S RESPONSES TO IEPA'S FIRST REQUESTS FOR 
ADMISSION OF FACTS TO PETITIONER 

Petitioner CHICAGO COKE CO., INC. ("Chicago Coke"), by and through its 

attorneys SWANSON, MARTIN & BELL, LLP, responds to respondent THE ILLINOIS 

ENVIRONMENTAL PROTECTION AGENCY's ("IEPA") First Requests for Admission of 

Facts. 

GENERAL STATEMENTS and OBJECTIONS 

A. Chicago Coke's responses are based upon non-privileged information 

currently known by it, and its investigation is ongoing. Chicago Coke reserves the right 

to supplement, amend, or correct these responses in accordance with the Board's 

procedural rules and the Illinois Code of Civil Procedure. 

B. Chicago Coke will not provide privileged or protected information, if any, 

responsive to a particular request. If any privileged or protected information is 

EXHIBIT 
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inadvertently provided, the provision of such information is not to be construed as a 

waiver of the attorney-client privilege, attorney work-product doctrine, common interest 

or joint defense privilege, the self-critical analysis privilege, or the privilege applicable to 

information prepared in anticipation of litigation. 

C. Chicago Coke further objects to IEPA's requests to the extent they seek 

information that is not presently in Chicago Coke's possession, custody or control. or is 

not now or has never been in the control of Chicago Coke. 

D. Chicago Coke reserves the right to supplement or amend its responses at 

any time prior to trial. 

E. Any response given or document produced by Chicago Coke is subject to 

any objections regarding relevance. materiality. admissibility and a/l other objections on 

any other grounds that would require excluding the statement or document if offered at 

deposition, hearing, trial or other proceeding. or in any pleading or submission. All 

such objections are hereby expressly reserved and may be interposed at the time of 

attempted use. 

F. Chicago Coke objects to the requests to admit as unduly burdensome to 

the extent they seek information already within IEPA's possession, information that is 

equally available to IEPA, or information that is in the public domain. 

G. Chicago Coke objects to the form of the requests to admit, as violating 35 

III.Adm.Code 101.618(c) and Supreme Court Rule 216(g). 

H. Chicago Coke objects to the relevance of certain requests for admission of 

fact. The facts asked to be admitted are not relevant to the issues raised in this appeal, 

and Chicago Coke will object to any attempt to use the facts in this proceeding. 
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REQUESTS 

1. As of February 22, 2010, Petitioner had never produced coke at the Facility. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

2. As of February 22, 2010, Petitioner had never used the Facility for any industrial 

purpose other than transloading. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

3. In its condition as of February 22, 2010, the Facility was not capable of producing 

coke. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

4. In its condition as of November 15, 2002, the Facility was not capable of 

producing coke. 

RESPONSE: See General Objection H.Without waiving objection, and 

reserving all rights: Admitted. 

5. From November 15, 2002 to February 22, 2010, continuously, the Facility has 

never been in such a condition that it was able to produce coke. 

RESPONSE: See General Objection H. Without waiving objection, and 
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reserving all rights: Admitted. 

6. For the year 2003, Petitioner's operations at the Facility did not emit any NOx, 

PM orVOM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

7. For the year 2004, Petitioner's operations at the Facility did not emit any NOx or 

VOM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

8. For the year 2004, Petitioner's operations at the Facility emitted only 4.3 tons of 

PM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

9. All emissions of PM from operations at the Facility that Petitioner reported to the· 

Illinois EPA for the year 2004 were attributable to transloading operations. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

10. For the year 2005, Petitioner's operations at the Facility did not emit any NOx or 
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YOM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

11. For the year 2005, petitioner's operations at the Facility emitted only 11.34 tons 

of PM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

12.AII emissions of PM from operations at the Facility that Petitioner reported to the 

Illinois EPA for the year 2005 were attributable to transloading operations. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

13. For the year 2006, Petitioner's operations at the Facility did not emit any NOx• 

PM orVOM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

14. For the year 2007, Petitioner's operations at the Facility did not emit any NOx• 

PM orVOM. 

RESPONSE: See General Objection H. Without waiving objection. and 

reserving all rights: Admitted. 
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15. For the year 2008. Petitioner's operations at the Facility did not emit any NOx, 

PM orVOM. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

16.As of February 22, 2010, Petitioner had never placed the coke oven battery at 

the Facility into operation. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

17.As of February 22, 2010, Petitioner had never placed the coke oven by-products 

plant at the Facility into operation. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

18.As of February 22, 2010, Petitioner had never placed the boilers at the Facility 

into operation. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

19.As of February 22,2010, Petitioner had never completed a pad-up rebuild of the 

coke oven battery at the Facility. , 
6 
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RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

20. Petitioner did not pay any fees to the Illinois EPA related to a CAAPP permit for 

the Facility for the year 2008. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

21. Petitioner did not pay any fees to the Illinois EPA related to a CAAPP permit for 

the Facility for the year 2009. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights; Admitted. 

22. For the years 2003, 2006, 2007, and 2008, Petitioner's operations at the Facility 

emitted no regulated air pollutants. 

RESPONSE: See General Objection H. Without waiving objection, and 

reserving all rights: Admitted. 

Respectfully submitted, 

CHICAGO COKE CO., INC. 
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Dated: September 7, 2011. 

Michael J. Maher 
Elizabeth S. Harvey 
Swanson, Martin & Bell LLP 
330 N. Wabash Avenue, Suite 3300 
Chicago, IL 60611 
312/321-9100 
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VERIFICATION 

Simon Beemsterboer, being first duly sworn on oath, states that he is a 

representative of Chicago Coke Co., Inc.; that he has read Chicago Coke Co., Inc.'s 

responses to IEPA's first request for admission of facts; and that the admissions 

contained in the answers are true to the best of his knowledge and belief. 

DEBRA AllEN 
Notary Public 

SEAL 
State of Indiana 

My Commission E.,m June 21; 20t8 

SUBSCRIBED & SWORN to before me, 
a Notary Public, this I .s.t day of 
~bev: ,2011. 

Simon Beemsterboer 
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JUL 81996 

Mr. Peter F. Hess 
President, ~ojnt Commission 

ofRegulBlors & Business 
3232 WeSlem Drive 
Cameron Park, Caliromia 9.5682 

Dear Mr. Hess: 

This is in response to your Ictter orMay 14, 1996" in which you present the California Air Pollution 
Contr!ll Oriiccrs Association Joint Committce of Regulators·and Business (CAPeOA) concerns about a policy 
memorandum I sent 10 David Howckarnp on August 26, 1994. In the August 1994 memorandum, the 
Environmental Protection Agency (EPA) requires that banked emission reduction Credits (ERes) be adjusted to 
reflect current Slale implementation plan requirements at the time of usc. 

In your leiter, eAPCOA states that reasonably available control tcchnology (MeT) adjusting of ERe's at 
time of use provides too much uncertainty for sourccs 10 voluntarily do csrly reductions through innovative 
lechnology, because EPA may eventually define RACT to be equal to the innovative lechnology. In the past, EPA 
has is,sued guidelines on what could be considered RACT, but, in recent years EPA has been, for the most part, 
leaving the dcterminallon of MCT to States' discretion. Therefore, EPA believes that if RAer is sct in a way to 
discourage carly reductions, the State is likely to be responding to panicular air pollution problems present in its 
comm~nity. 

The eAPeOA leller suggests that discounting for RACT at lime of use is unfair to sources that voluntarily 
shut down or have otherwise reduced emissions because they did not know when the reduction occurred that it 
would be adjusted for RACT. Since existing sources need to reduce their emissions when new emission reduction 
requiremenis ate adopted by a State, it seems equitable that emissions in a bank also be subje<:tlo emission 
reduction slrlliegies. Air quality management· is an iterative process. A Slate reduces some emissions lind 
determines Ihe effect on air quality. If the area continues to c,!pcriencc air quality problems, then the Stllte must 
r.cfine its allBinmcnt strategy to further reduce emissions. Therefore,. the use of ERe's that would either increase 
emissions IIbove the curren! levels or lead to a shortfall in expected reductions could greutly reduce the 
cffectivcness of a given attainment demonstration. 
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Finally, your leUer Slates .hat it is unfair for owners of banked ERe's nol to be able t().sell or use them. 
However, please note that although ERCs are a limi.ed authorization to emit, they lITe not and never have been an 
llbsolu.e properly right. States have always had Ihe ability to discount banked .ERC's as needed for atlainment 
purposes. Recent examples of this have occurred in the Los Angeles area. Siates must continue to retain this 
ability if they are.o effeetively manage the lIir resources in their community. 

My Aug'uSl26, 1994 policy memorandum recognized many of the c(mcerns you and Region IX raised 
regarding this issue by offering several options in lieu of direc. discounting of a particular project's ERC's at lime 
of usc. I encourage you to work creatively with EPA and State and local officials to explore any option which 
would address Ihe concerns raised in.your letter and the basic test which is outlined here Dnd was explained more 
fully in the August 26, 1994 memorandum. 

I appreciate Ihis opporttmity to be of service and trust that this infoTTTllltion is helpful. 

Sincercly, 

(Original signed by Seit1.) 

John S. Seitz 
Director 
Office of Air Quality Planning 
and Standards 

OAQPS:AQSSD:ISEG:REVANS:S41-S488:sjoumnigan:MD-t5:6113196 
ConrrolNo. AQPS-96-0280 Due Date: 6/6/96 
Revised 6/27/96~WE'GOLD:spc:a:HESS.L TR 
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Jeffry C. Muffat 

STATES ENVIRONMENTAL PROTECTION ~@(N~[(W~@ 
REGIONS ~ ~~ \Y l!!J D 

77 WEST JACKSON BOULEVARD - -
CHICAGO. IL 60604-3590 - APR 1 0 2002 

ENVIRONMt:tfJ~1.. .. ;Co I ~ I Iv •• t\ufNCY 
-BUREAU OF AIR 

STATE OF ILLINOIS 
REP!. no lHE ATTENTION OF: 

(AR-18J) 

3M Environmental Technology and Services 
P.O. Box 33331 
St. Paul, Minnesota 55133-3331 

Dear Mr. Muffat: 

Thank you for your letter of January 16, 2002, discussing a 
possible registry system for emission reduction credits in 
Illinois. I also appreciate the time you spent in my office 
discussing this topic. 

Your letter highlights the key role that the State of Illinois 
would play if there is to be a registry system as you propose. 
We offer states considerable flexibility, not just in designing 
such systems but in deciding even whether to adopt such a system. 
I am pleased that you have met with the State to discuss this 
proposal. This program would be more possible with the State 
w~rking with us to design and adopt it. 

You ask severa1 specific questions regarding the registry system_ 
you propose. We have policy t-hat addresses some of these 
questions. For example, our prevention of significant 
deterioration rules define applicability criteria that do not 
consider emission reductions at other facilities. Other 
questions you ask are still under debate. For example, we are 
still formulating our policy on implementation of the 8-hour 
ozone and the fine particle (" PM2 ,!>") standards. Therefore, we 
are not able to answer these questions at this time. Finally, 
some of your questions are best answered in the- context of a 
specific program design. For example, application of the policy 
O~ credit life given in our economic incentive policy (available 
at http://www.epa.gov/ttn/oarpg/t1/memoranda/eipfin.pdf, 
published January 2001 (see especially section 16.15» is best 
discussed in the context of specific proposed characteristics and 
uses of credits, 

rbi'these reasons, we suggest that a better approach is for you 
to propose a specific program design to the State. If the State 
concludes that your proposed system would improve management of 
new source offsets or otherwise improve air quality management in 
the State, then we would be in a better position to develop 

Recycle<V><ucycldbl1: • Prinled with Vepelablo Oil 6a$allln~. on 50'10 ROC'\deII PaP91120'lb Admin. Record!PCB~!~Il'-1fI7'iII! ~ '~~~ ... _. 
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specific answers to more of your questions. In that case, we 
would work with you and the State toward defining an~wers to your 
questions that address the particular program under discussion. 

Your letter also explains the relationship betwee,n a registry 
system and the existing 8missions Reduction Market S~stem. I 
appreciate this explanation. 

Thank you again for your interest in these issues. We encourage 
innovative programs that improve environmental management. If 
you and the State decide that this would be a useful program, I 
would be pleased to work with you on its design and 
,implementation. If you have further questions, please feel free 
to contact John Summerhays of my staff at (312) 886-6067. 

Sincerely yours, 

,:;b{U~. 
Bharat Mathur, Director 
Air and Radiation Division 

cc: David 'Kolaz, Director 
Bureau of Air 
Illinois Environmental Protection Agency 
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BEFORE THE ADMiNISTRATOR 
UNITED STATES ENV1:RONMBNTAL PROTECTION AGENCY 

IN THE MATTER OF 
MONROE ELECTRIC GENERATING 
PLANT 
ENTERGY LOUISIANA, INC. 
PROPOSED OPERATING PERMIT 

) 
) 
) 
) 
) 
) 
) 

Proposed by the Louisiana ) 
Department of Environmental) 
Quality ) 

1 

PETITION NO. 6-99-2 
ORDER RESPONDING TO 
PETITIONER'S REQUEST THAT 
THE ADMINISTRATOR OBJECT 
TO ISSUANCE OF A STATE 
OPERATING PERMIT 

OlU>ER PARTIALLY GlUW'l'ING AND PARTIALLY 
DENYING PETITION FOR OB.JECTION TO PERMIT 

On February 9, 1999, Ms. Merrijane Yerger, Managing Director 
of the Citizens for Clean Air & Water ("CCAW" or "Petitioner"), 
petitioned the Environmental Protection Agency ("EPA"), pursuant 
to section 505(b) of the Clean Air Act ('''CM'' or "the Act"), to 
Object to issuance of a proposed State operating permit to 
Entergy Louisiana, lnc.'s Monroe Electric Generating Plant in 
Monroe, Louisiana ("Monroe plant"). The proposed operating 
permit for the Monroe plant was proposed for issuance by the 
Louisiana Department of Environmental Quality ("LDEQ") pursuant 
to title V of the Act, CM §§ 501 - 507, the federal implementing 
regulations, 40 CFR Part'70, and the State of LQuisiana 
regulations, Louisiana Administrative Code ("L.A.C."), Title 33, 
Part III, Chapter 5, sections 507 ~ ~. 

Petitioner has requested that EPA review, investigate, and 
make an administrative determination on the entire matter of the 
proposed operating permit and planned restart of the Monroe 
plant, pursuant to section 505(b) of the Act and 40 CFR 
§ 70.8(c). Petitioner alleges that the proposed operating permit 
is not in compliance with applicable requirements of the Act 
including Prevention of Significant Deterioration ("PSD") 
permitting requirements and New Source Performance Standards 
("NSPS"). Petitioner also alleges that Entergy's operating 
permit application fails to adequately demonstrate compliance 
with hazardous waste disposal requirements under the Resource 
Conservation and Recovery Act ("RCRAU

). 

For the reasons set forth below, I find that the proposed 
title V permit does not assure compliance with applicable PSD 
requirements as set forth in the Louisiana State Implementation 
Plan ("SIpH). I therefore grant the Petitioner's request in part 
and object to issuance of the proposed title V permit unless the 
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permit is revised in accordance with this Order. I deny the 
Petitioner's remaining claims. 

I • STATUTORY ANI) REGULA'l'ORY Ji'RAMEWORK 

Section 502(d) (1) of the Act calls upon each State to 
develop and submit to EPA an operating permit program to meet the 
requirements of title V. The State of Louisiana submitted a 
title V program governing the issuance of operating permits on 
November IS, 1993, and subsequently revised this program on 
November 10, 1994. 40 CFR Part 70, Appendix A. In September of 
1995, EPA granted full approval of the Louisiana title V 
operating permits program, which became effective on October 12, 
1995. 60 ~ ~ 47296 (Sept. 12, 1995); 40 erR Part 70, 
Appendix A. This program is codified in L.A.C. Title 33, Part 
III, Chapter 5, sections 507 ~~. Major stationary sources of 
air pollution and other sources covered by title V are required 
to obtain an operating permit that includes emission limitations 
and such other conditions as are necessary to assure compliance 
with applicable requirements of the Act. ~ CAA §§ 502(a) and 
504(a). 

The title v operating permits program is a vehicle for 
ensuring that existing air quality control reqUirements are 
appropriately applied to facility emission units in a single 
document and that compliance with these applicable requirements 
is assured. ~ Order In re Roosevelt Regional Landfill, at ,2 
(May 4, 1999). Such applicable requirements include the 
requirement to obtain preconstruction permits that comply with 
applicable new source review requirements. ~ at 8. 1 

Under section 505(b) of th~ Act and 40 CFR § 70.8(c), states 
are required to submit all operating permits proposed pursuant to 
title V to EPA for review and EPA will object to permits 

Louisiana defines "federally applicable requirement" in 
relevant part to include "any standard or other requirement 
provided for in the Louisiana State Implementation Plan ("SIP") 
approved or promulgated by EPA through rulemaking under title I 
of the Clean Air Act that implements the relevant requirements of 
the Clean Air Act, including any revisions to that plan 
promulgated in 40 CFR part 52, subpart T." L.A.C. 33:III.502. 
EPA approved a PSD program in the State of Louisiana's SIP on 
April 24, 1987. 52 ~ ~ 13671; 40 CFR § 52.986. Thus, the 
applicable requirements of the Act respecting the Monroe plant 
permit include the requirement to comply with the applicable PSD 
requirement~ under the Louisiana SIP. 

2 
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"determined by the Agency not to be in compliance with applicable 
requirements or the requirements of 40 eFR Part 70. If EPA does 
not object to a permit on its own initiative, section S05(b) (2) 
of the Act and 40 eFR § 70.8(d) provide that any person may 
petition the Administrator, within 60 days of the expiration of 
EPA's 4S-day review period, to object to the permit. 

To justify exercise of an objection by EPA to a title V 
permit pursuant to section 505(b) (2), a petitioner must 
demonstrate that the permit is not in compliance with the 
requirements of the Act, including the requirements of Part 70. 
Petitions must, in general, be based on objections to the permit 
that were raised with reasonable specificity during the public 
comment period. A petition for review does not stay the 
effectiveness of the permit or its requirements if the permit was 
issued after the expiration of EPA's 4S-day review period and 
before receipt of the objection. If EPA objects to a permit in 
response to a petition and the permit has not been issued, the 
permitting authority shall not issue the permit until EPA's 
objection has been resolved. 40 eFR § 70.8(d). 

II. BACKGROUND 

The Monroe plant, located in Monroe, Louisiana,2 currently 
consists of thre"e units (Units 10, 11 and 12) I each with a boiler 
and ancillary equipment, which were installed in 1961, 1963, and 
196B, respectively.3 Each boiler is fired primarily with natural 
gas, but is also capable of being fired with diesel fuel oil.4 

The Monroe area is currently designated as attainment for 
all National Ambient Air Quality Standards ("NMQS") established 
by EPA. 

l The City of Monroe built the plant in approximately 1895, 
and owned and operated the plant until 1978, when Louisiana Power 
& Light became the operator and subsequently the owner of the 
plant. Louisiana Power & Light changed its name to Entergy 
Louisiana, Inc. in 1996. 

Units 10, 11 and 12 are the most recent additions Units 1 
through 9 at the Monroe plant have been permanently 
decommissioned. The last of these, Unit 9, was permanently 
retired effective December 31, 1987. ~ Memo from D.L. Aswell, 
LP&L, to William Phillips, SST (Dec. 18, 1987). This memo and 
other documents referred to in this Order are on file with EPA. 

The proposed title V permit would allow up to 15 percent 
of the facility's fuel use to be diesel fuel oil. 

3 
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The rated capacities of the units are 23 megawatts ("Mi'l"), 41 MW, 
and 74 MW, respectively. The total heat input for the units is 
1,961 million British thermal units ("MMBtu"). Installation of 
these boilers was not subject to PSD review because it predated 
the PSD program. 

On July 1, 1988, Louisiana Power & Light ("LP&L"), 
predecessor to Entergy Louisiana, Inc. ("Entergy"), placed the 
plant's three units in extended reserve shutdown ("ERS").~ 
According to Entergy, these units were placed in extended reserve 
shutdown because of the addition of new electric generating 
capacity in the area. Memo from Entergy to EPA, "Actions Taken 
By Entergy At Monroe Generating Station." At the time of 
shutdown, LP&L projected that Units 10, 11 and 12 would not be 
needed for three to five years. ~ That period grew to eleven 
years as a result of "many factors," according to Entergy, 
including increased competition and demand-side management. ~ 

Some time a'round September, 1988, LP&L initiated a number of 
activities at the Monroe plant to prepare the plant for extended 
shutdown, including draining, disconnecting and covering 
equipment, and installing and operating dehumidification 
equipment to prevent corrosion of the units. During shutdown, 
LP&L/Entergy conducted some inspection and maintenance 
activities, primarily in response to problems with the 

5 Memo from E.M. Ormond, LP&L, to Glenn F. Phillips (June 
28, 1988). Extended reserve shutdown is a program implemented by 
the Entergy Operating Companies (of which Entergy Louisiana is a 
member) in the mid-1980's to save money by placing units in 
inactive status and reducing operating staff, maintenance costs, 
and deferring the cost of repairing units. ~ Louisiana Public 
Service Commission, Order No. U-20925-G at 8-9 (Nov. 18, 1998). 

The record further reflects that the units were not in 
regular operation for several years prior to placing the units in 
extended reserve shutdown. ~ Letter from Entergy to Jayne 
Fontenot, Chief, Permits Issuance Section, EPA, Region VI (July 
18, 1994) (noting that Monroe plant has not operated on a routine 
basis since 19B1). Internal LDEQ memoranda further suggest tha.t 
the Monroe plant ceased operating around January 1988. ~ Memo 
from Paul Laird, LDEQ Northeast Regional Office, to John R. 
Newton, LDEQ, Air Quality Div. (Feb. 8, 1989); Memo from Paul 
Laird, LDEO Northeast Regional Office, to John R. Newton, LOEQ,· 
Air Quality Div. (Feb. 24, 1988). 
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dehumidification system. 6 During this period, LP&L/Entergy also 
maintained relevant environmental permits for the Monroe plant, 
including payment of air quality maintenance fees to LDEO 
(between $1,100 and $1,300 per year), maintenance of water 
permits, and applications for an acid rain permit (received 
October 23, 1996) and a title V operating permit. 

Entergy now proposes to restart Units 10, 11 and 12 at the 
Monroe plant beginning this summer. On September 16, 1996, 
Entergy submitted a title V permit application to LOEQ. The 
total estimated annual emissions of air pollutants associated 
with the plant, in tons per year ("tpy"), are as follows: 
nitrogen oxides ,"NO/'); 4,972.65 tpYi sulfur dioxide ("502"), 

679.84 tpy; carbon monoxide ("CO"), 361.65 tpYi particulate 
matter ("PM10")' 32.46 tpYi and volatile organic compounds 
("VOCs"), 12.74 tpy. These projected annual emission rates are 
incorporated as anpual emission limits in the proposed title V 
permit. The requested operating permit includes no limitations 
on the hours of operation or the capacities at which the units 
would operate. Most relevant for purposes of this Order, neither 
the permit application nor the proposed permit provides for 
obtaining a PSD permit for the units prior to restart, under the 
Louisiana PSO program. 

LOEO submitted a proposed title V permit to EPA Region VI 
for review on November 16, 1998. The permit went out for public 
comment on November 25, 1998. Public commenters requested a 
public hearing. Notice of a public hearing was published on 
January 16, 1999. A public hearing was held by LDEO on February 
18, 1999. The public comment period ended April 20, 1999. EPA's 
4S-day review period expired on December 31, 1998. On February 
9, 1999, Citizens for Clean Air & Water filed a timely petition 
with EPA pursuant to section 505(b) (2) of the Clean Air Act 
requesting that EPA object to issuance of the proposed permit for 
the Entergy Monroe plant. As of this date, no final permit has 
been issued. 

IiI. ISSUES BAISED BY PETITIONER 

Petitioner objects to issuance of the proposed permit on 
five grounds: (1) LOEQ failed to subject the Monroe plant to PSD 
review; (2) the maximum capacity of the Monroe plant may have 
been increased by some unknown method at some time between 1976 

6 Other activities included stack inspections in 1992, 
installation of an oil/water separator for the stormwater system 
in 1996, and cleaning of the diesel fuel oil tank system in 1996. 
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and the time of the title V application without being subject to 
PSD review or NSPS: (3) the proposed permit fails to incorporate 
enforceable one-hour maximum emission rate limitations for sulfur 
dioxide and other criteria pollutants; (4) the proposed permit 
includes apparent annual emissions increases that suggest PSD 
review should be conducted for the sulfur dioxide emissions: and 
(5) sufficient information has not been provided in Entergy's 
permit application to ensure compliance with RCRA disposal 
requirements. 1 

' 

In addition, the Petitioner requests the following: (1) that 
EPA issue an information request letter to Entergy and the City 
of Monroe under section 114 of the Act, requiring them to 
disclose all matters raised by this petition; and (2) that EPA 
conduct an on-site inspection of the Monroe plant to determine 
whether PSD and NSPS have been triggered. 

Items (1), (3) and (4) are either addressed in the PSD 
applicability analysis or rendered moot by EPA's conclusion that 
the proposed title V permit must be revised to ensure compliance 
with applicable PSD requirements. Section V addresses Item (2): 
Section VI addresses Item (5). In response to Petitioner's 
request for an inspection, on May 17, 1999, EPA conducted an 
inspection of the Monroe plant to verify the activities being 
conducted at the plant and to confirm that the plant is not 
operating. Finally, in response to Petitioner's request that EPA 
issue an information request letter, EPA believes it has 
sufficient information to respond to the Petition and that there 
is no need at this time for such a letter. 

IV. PSD APPLICABILITY ANALYSIS 

The following sections describe EPA's analytical tests for 
determining PSD applicability and apply these tests to the 
proposed restart of the Monroe plant. EPA concludes that the 
proposed restart of the Monroe plant should be subject to PSD 
requirements and thus, that the title V permit does not assure 
compliance with the applicable PSD requirements set forth in the 
Louisiana SIP. The analysis in this Order, however, does not 

These objections were also raised during the public 
hearing and in correspondence to LDEQ and Region VI from Mr. 
Alexander J. Sagady, Environmental Consultant, on behalf of CCAW, 
dated February 18, 1999. Accordingly, Petitioner has met her 
obligation to base the petition on objections to the permit 
raised with reasonable specificity during the public comment 
period. 

6 
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purport to dictate the specific PSD permit terms that the State 
should adopt in revising the title V permit. 

A. Analytical Approach 

Part C of title I of the Clean Air Act establishes the 
statutory framework for protecting public health and welfare from 
adverse effects of air pollution, notwithstanding attainment and 
maintenance of all NAAQS. Congress specified that the PSD 
program is intended to: 

(1) "insure that economic growth will occur in a manner 
consistent with the preservation of existing clean air 
resources"; and 
(2) "assure that any decision to permit increased air 
pollution . . • is made only after careful evaluation of all 
the consequences of such a decision and after adequate 
procedural opportunities for informed public participation 
in the decisionmaking process." 

CAA § 160. 

To accomplish these purposes, the Act relies primarily on a 
permitting program as the mechanism for reviewing proposals to 
increase air pollution in areas meeting the NMQS. The Act 
generally requires PSD permits prior to construction and lor 
operation of new major stationary sources and major modifications 
to stationary sources in areas designated attainment or 
unclassified for the pollutants to be emitted by the sources. 
~ CM §§ 165(a) and 169(2) (C). "Modification" is defined to 
include, "any physical change in, or change in the method of 
operation of, a stationary source which increases the amount of 
any air pollutant emitted by such source or which results in the 
emission of any air pollutant not previously emitted." CAA ' 
§ 111(a) (4). By regulation, EPA has limited the facially broad 
sweep of the PSD provisions to only "major" modifications. 40 
CFR § 51.166(i); ~ ~ L.A.C. 33:I1I.509(1). 

As described in the following sections, reactivation of 
facilities that have been in an extended condition of inoperation 
may trigger PSD requirements as "construction" of either a new 
major stationary source or a major modification of an existing 
stationary source. Where facilities are reactivated after having 
been permanently shutdown, operation of the facility will be 
treated as operation of a ~ source. Alternatively, shutdown 
and subsequent reactivation of a long-dormant facility may 
trigger PSD review by qualifying as a major modification. This 
section describes EPA's approach for analyzing whether restart of 
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a facility triggers PSD review as: (1) a new major source under 
EPA's Reactivation Policy; (2) a major modification by virtue of 
a physical change resulting in a significant net emissions 
increase; or (3) a major modification by virtue of a change in 
the method of operation resulting in a significant net increase 
in emissions. s 

1. Restart Treated as New Source -- EPA's Reactivation 
Policy 

EPA has a well-established policy that reactivation of a 
permanently shutdown facility will be treated as operation of a 

/' new source for purposes of I?SD review. 9 The key determination to 
be made under this policy is whether the facility to be 
reactivated was "permanently shutdown." In general, gPA has 
explained that whether or not a shutdown should be treated as 
permanent depends on the intention of the owner or operator at 
the time of shutdown based on all facts and circumstances. 
Shutdowns of more than 'two years, or that have resulted in the 
removal of the source from the State's emissions inventory, are 
presumed to be permanent. In such cases it is up to the facility 
owner or operator to rebut the presumption. 

To determine the intent of the owner or operator, EPA has 

8 Whether a source is subject to preconstruct ion review as 
a new source or as a major modification may be significant in 
particular cases for determining the appropriate analysis of 
control technology options and other PSD requirements. For 
example, analysis of control technology for major modifications 
might consider the age or configuration of the source where 
review for new sources might not. Likewise, analysis of 
alternatives for new sources might consider alternative locations 
where the same analysis for major modifications might not. 

9 ~ Memo from Edward E. Reich, Director, Div. of 
Stationary Source Enforcement, to Stephen A. Dvorkin, Chief, 
General Enforcement Branch, Region II (Sept. 6, 1978); Memo from 
gdward E. Reich, Director, Stationary Source Enforcement Div., to 
William K. Sawyer, General Enforcement Branch, Region II (Aug. 8, 
1980): Memo from John S. Seitz, Director, Stationary Source 
Compliance Div., OAQPS, to David P. Howekamp, Director, Air Mgt. 
Div., Region IX (May 27, 1987); Letter from David P. Howekamp, 
Director, Air Mgt. Div., Region IX, to Robert T. Connery, Holland 
& Hart (Nov. 6, 1987); Memo from John B. Rasnic, Director, 
Stationary Source Compliance Div., OAQPS, to Douglas M. Skie, 
Director, Air Programs Branch (Nov. 9, 1991). 
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examined factors such as the amount of time the facility has been 
out of operation, the reason for the shutdown, statements by the 
owner or operator regarding intent, cost and time required to 
reactivate the facility, status of permits, and ongoing 
maintenance and inspections that have been conducted during 
shutdown. No single factor is likely to be conclusive in the 
Agency's assessment of these factors, and the final determination 
will often involve a judgment as to whether the owner's or 
operator's actions at the facility during shutdown support or 
refute any express statements regarding the owner's or operator's 
intentions. 10 

While the policy suggests that the k~y determination is 
whether, at the time of shutdown, the owner or operator intended 
shutdown to be permanent, in practice, after two years, 
statements of original intent are not considered determinative. 
Instead, EPA assesses whether the owner or operator has 
demonstrated a continuous intent to reopen. To make this 
assessment, EPA looks at activities during time of shutdown that 
evidence the continuing validity of the original intent not to 
permanently shut down. 

Thus, to preserve their ability to reopen without a new 
source permit, EPA believes owners and operators of shutdown 
facilities must continuously demonstrate concrete plans to 
restart the facility sometime in the reasonably foreseeable 
future. If they cannot make such a demonstration, it suggests 
that for at least some period of the shutdown, the shutdown was 
intended to be permanent. Once it is found that an owner or 
operator has no real plan to restart a particular facility, such 
owner or operator cannot overcome this suggestion that the 
shutdown was intended to be permanent by later pointing to the 

10 ~ Memo from John S. Seitz, Director I Stationary Source 
Compliance Div., OAQPS, to David P. Howekamp, Director, Air Mgt. 
Div., Region IX (May 27, 1987) (finding shutdown of Noranda 
Lakeshore Mines' roaster leach plant to be permanent despite 
express statements from the facility owners that shutdown was 
temporary, and evidence that the plant was maintained during 
shutdown); bMt ~ Memo from John B. Rasnic, Director, Stationary 
Source Compliance Div., OAQPS; to Douglas M. Skie, Chief, Air 
Programs Branch (Nov. 19, 1991) (finding reactivation of 
Watertown Power Plant did not trigger PSD based on the fact that 
the statements of intent by the owners were supported by 
documentation regarding maintenance of the facility during 
shutdown and, as a result, the ability to reactivate the plant 
easily) . 
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most recent efforts to reopen the facility.ll 

? Restart as a Major Modification -- Physical Change 

In addition to possibly triggering PSD requirements as a new 
source, restart of an idle facility may also trigger PSD review 
if it meets the definition of a major modification. EPA's PSO 
regulations define "major modification" as "any physical change 
in or change in the method of operation of a major stationary 
source that would result in a significant net emissions increase 
of any pollutant subject to regulation under the Act." 40 CFR 
§ 51.166(b) (2) (i); ~.a.."!JiQ L.A.C. 33:III.509(B).l2 

"Physical change" is not defined in the Clean Air Act or in 
EPA's PSO regulations. Instead, EPA's regulations describe those 
activities that are not considered physical changes; most 
notably, the regulations exclude routine maintenance, repair and 
replacement. Outside these exceptions, the Agency and courts 
have interpreted "physical change" broadly. See. e.g., Wisconsin 
Elec. Power COt y. Reilly ("WEPCQ"), 893 F.2d 901, 908 (7u Cir. 
1990) (noting that "courts considering the modification 
provisions of NSPS and PSO have assumed that 'any physical 
change' means precisely that"). 

As a result of this broad statutory definition, most 
analysis of whether PSO review is triggered under this provision 
will focus on whether the activities at the facility fit within 

11 This approach for assessing the intent of the owner or 
operator is consistent with the general notion that a company 
cannot sit indefinitely on a governmental permission to emit air 
pollution without showing some definite intention to use it. ~ 
40 CFR § 52.21(r) (construction must be commenced within 18 
months of receiving a permit); L.A.C. 33:1II.509(R); ~ ~ In 
re West Suburban Recycling aDd Energy Center. L.P., PSO Appeal 
No. 97-12, slip op. at B (EAB, Mar. 10, 1999) (finding PSO permit 
should be denied because "there is no realistic prospect that the 
resource recovery facility described in WSREC's permit 
application will be completed"). 

12 Net emissions increases are calculated by combining any 
increase in actual emissions from a particular physical change or 
change in the method of operations, with any increase or decrease 
in actual emissions at the source that are contemporaneous with 
the particular change and otherwise creditable. 40 CFR 
§ 51.166(b) (3); see ~ L.A.C. 33:III.509(B). ~ ~ at 
V.A.4. 
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one of the regulatory exceptions, in particular the routine 
maintenance, repair and replacement exception provided in 40 CFR 
§ 50.21(b) (2) (iii) (a). To djstinguish between physical changes 
and work that is routine, "EPA makes case-by-case determinations 
by weighing the nature, extent, purpose, frequency, and cost of 
the work, as well as other relevant factors, to arrive at a 
common-sense finding." WEPCO, 893 F.2d at 910 (quoting Memo from 
Don R. Clay, Acting Assistant Admin. for Air and Radiation, to 
David A. Kee, Director, Air and Radiation Div., Region V (Sept. 
9, 1988»; ~ ~ Letter from David P. Howekamp, Director, Air 
Mgt. Div., Region IX, to Robert T. Connery,' Holland & Hart 
("Cyprus Casa Grande Letter") (Nov. 6, 1987) (concluding work 
conducted at facility was not routine "when viewed as a whole"). 

3. Restart as a Major Modification -- Change in the Method 
of Operation 

Restart of a long-dormant facility may also be treated as a 
major modification subject to PSD review if it represents a 
"change in the method of operation of a major stationary source 
that would result in a significant net emissions increase of any 
pollutant subject to regulation under the Act." 40 CFR 
§ 51.166(b) (2) (i); ~ ~ L.A.C. 33:I1I.509(B). As with the 
term "physical change," the'regulations do not define the meaning 
of "change in the method of operation" except by listing those 
activities that do not constitute such changes. 40 CFR 
§ 51.l66(b) (2) (iii); ~ ~ L.A.C. 33:III.509(B). The most 
relevant exception for analyzing whether restart of a shutdown 
facility might be treated as a change in the method of operation 
is 40 CFR § 51.166(b) (2) (iii) (f); .s..e..e. ~ L.A.C. 33:III.509(B). 
This provision exempts from PSD review "fa]n increase in the 
hours of operation or in the production rate, unless such change 
would be prohibited under any federally enforceable permit 
condition which was established after January 6, 1975, pursuant 
to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR 
subpart I or 40 CFR 51.166." 40 eFR § 51.166(b) (2) (iii) (f); ~ 
~ L.A.C. 33:I11.509(B). 

The purpose of this "increase in hours" exception was to 
avoid undue disruption by allowing routine increases in 
production during the normal course of business in order to 
respond to market conditions. In the preamble to the PSD 
rulemaking, EPA explained: 

While EPA has concluded that as a general rule Congress 
intended any significant net increase in such emissions to 
undergo PSD or nonattainment review, it is also convinced 
that Congress could not have intended a company to have to 
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get an NSR permit before it couid lawfully change hours or 
rate of operation. Plainly, such a requirement would 
severely and unduly hamper the ability of any co~pany to 
take advantage of favorable market conditions. 

45 ~ ~ 52676, 52704 (Aug. 7, 1980). The court in WEPCQ 
explained further, "This exclusion . . . was provided ·to allow 
facilities to take advantage of fluctuating market conditions, 
not construction or modification.- 893 F.2d at 916 n.ll. 

Analysis of whether restart of a facility constitutes a mere 
increase 1n the hours of operation or production rate must 
consider whether the proposed activity is of the kind intended to 
be covered by the provision. Specifically, EPA will look at 
whether the proposed change requires enhanced flexibility to 
avoid hampering a company's ability to respond to market 
fluctuations. In general, reactivation after long periods of 
shutdown, though obviously motivated by long-term changes in the 
market, is not a response to the same type of market fluctuations 
and does not merit the same permitting flexibility envisioned by 
the. regulations. 

Restart of a long-dormant facility also may not be entitled 
to coverage under the "increase in hours" exemption if it would 
disturb a prior assessment of the environmental impact of the 
source. In the preamble for the 1960 PSD rulemaking, after 
expressing its belief that Congress intended to allow certain 
facilities flexibility to respond to market fluctuations, EPA 
explained, "At the same time any change in hours or rate of 
operation that would disturb a prior assessment of a source's 
environmental impact should have to undergo scrutiny." 45 ~ 
~ 52676, 52704 (Aug. 7, 1980). As a result, EPA will not 
exempt increases in the hours of operation in situations where 
the increase in hours would be prohibited by a permit condition 
or where the increase would "interfere with a state's efforts in 
air quality planning " II Letter from David P. Howekamp, 
Director, Air Mgt. Div., Region IX, to Robert T. Connery, Holland 
& Hart (Nov. 6, 1987). 

In the Cyprus Casa Grande PSD applicability determination, 
EPA concluded that restart of a roaster/leach/acid ("RLA") plant 
after 10 years of shutdown constituted a change in the method of 
operation. EPA distinguished restart of the plant from a mere 
increase in the hours of operation, explaining that the exemption 
was not intended to cover restart of facilities after long 
periods of shutdown. The letter explained: 

EPA's original intention to disallow the [increase in hours] 

12 

Admin. RecordiPCB 10-75 

Page 0050 

Electronic Filing - Received, Clerk's Office, 09/19/2012



....... -;,... 

exclusion where it would "disturb a prior assessment of a 
source's envirorunental impact" leads me to conclude that the 
exclusion should not be applied here. This is so because 
our present assessment as well as that of the State of 
Arizona, is that the RLA plant in its current non-operating 
condition has no environmental impact. This is evidenced in 
part by the removal of the plant from the state's emission 
inventory and the surrender of operating permits. An 
additional factor is the simple physical fact that the RLA 
plant has had zero emissions for ten years. 

Letter from David P. Howekamp, Director, Air Mgt. Div., Region 
IX, to Robert T. Connery, Holland & Hart (Nov. 6, 1987). 

4. Restart as a Major Modification -- Emissions Netting 
Baseline 

Once restart is found to be involve either a physical change 
or a change in the method of operation, the Agency must determine 
if the change results in a significant net emissions increase of 
a pollutant subject to regulation under the Act. 40 CFR 
§ 51.166(b) (2) (i); ~ ~ L.A.C. 33:III.509(B). The first step 
in calculating the net emissions increase is to determine whether 
the particular physical or operational change in question would 
itself result in a significant increase in "actual emissions." 
See 40 CPR § 51.166(b) (3) (i) (a) and (b) (21); ~ ~ L.A.C. 
33:III.509(8). If so, the second step is to identify and 
quantify any other prior increases and decreases in "actual 
emissions" that would be "contemporaneous" with the particular 
change and otherwise creditable. ~ 40 CfR 
§ 51.166(b)(3)(i){b); L.A.C. 33: III.509(B). The third step is to 
total the increase from the particular change with the other 
contemporaneous increases and decreases. ~ 40 CFR 
§ 51.166(b) (3) (i) (b); L.A.C. 33:III.509(B}. If the total would 
exceed zero, then a "net emissions increase" would result from 
the change. Whether this net emissions increase of a regulated 
pollutant is "significant" is determined in accordance with the 
annual tonnage thresholds set forth in 40 CFR § 51.166(b) (23) and 
L.A.C. 33:III.509(B). 

The primary issue in calculating the net emissions increase 
associated with the restart of a shutdown facility is usually 
calculation of the actual emissions increase. To calculate the 
actual emissions increase associated with the change, the 
emissions from the source after the change is made must be 
compared to the "baseline emissions" of the source, which are the 
actual emissions of the source as of a "particular date" (i;e., 
immediately prior to the physical or operational change in 
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question). The regulations ptovide,"In general, actual emission 
as of a particular date shall equal the average rate . . . at 
which the unit actually emitted the pollutant during a two-year 
period which precedes the particular date [the date of the 
change) and which is representative of normal source operations. ff 

40 CrR § 51.l66(b) (21) (ii); ~ ~ L.A.C. 33:111.509(8). 

The regulations give EPA (or the permitting authority) 
discretion to set a different period for determining baseline 
emissions if such a period is more representative of normal 
source operations. 40 CrR § 5l.166(b) (21) (ii); ~ ~ L.A.C. 
33:111.509(8). EPA, however, has applied its discretion narrowly 
in assigning representative periods other than the two years 
immediately preceding the physical or operational change. One 
exception was provided in the preamble to the 1992 "WEPCO 
rulemaking." 57 ~ ~ 32314, 32325 (July 21, 1992). There 
EPA said that for utilities it would consider as 
"representative," actual emission levels from any two years 
within the five years preceding the physical or operational 
change. i ) In that same preamble, however, EPA specifically 
rejected one commenter's argument that EPA should consider a two~ 
year period within the last five years of a plant's operation as 
the representative period for plants that have been shut down for 
more than five years. ~ 57 ~ ~ 32314, 32325 (July 21, 
1992) . 

On more than one occasion, EPA has made clear that in 
calculating the net emissions increase for reactivation of long
dormant sources potentially subject-to PSD, the source is 
considered to have zero emissions as its baseline. In both the 
Cyprus Casa Grande applicability determination and the Cyprus 
Minnesota applicability determination, EPA set the baseline 
emissions level at zero for facilities that had been shut down or 
idle for 10 years. ~ Letter from David P. Howekamp, Director, 
Air Mgt. Div., Region IX, to -Robert T. Connery, Holland & Hart 
(Nov. 6, 1987); Memo from John Calcagni, Director, Air Quality 
Mgt. Div., to David Kee, Director, Air and Radiation Div .• Region 
V ("Cyprus Minnesota") (Aug. 11. 1992). In the Cyprus Minnesota 
applicability determination, after noting EPA's policy 
announcement in the WEPCO rulemaking, EPA explained that it has 

13 ~ also Memo from John Calcagni, Director, EPA Air 
Quality Management Div., to David Kee, Director, Air and 
Radiation Div., EPA Region V (Aug. 11, 1992) (noting that 
representative period other than previous two years generally 
limited to catastrophic occurrences); EPA, praft New SQurce 
Review wQr~shop Manual at A.39 (Oct. 1990). 
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limited flexibility to adjust the urepresentative period. 1I 

For many reactivations of long-shutdown facilities that fall 
within the definition of a physical or operational change, the 
only step in calculating Usignificant net emissions increaseH 

will be a determination of whether the increase in emissions . 
resulting from the change is significant under 40 CFR 
§ 51.166(b) (23)10 because the baseline for actual emissions will 
be zero, and there will be no other emissions increases or 
decreases that are contemporaneous with the change.l~ 

14 For Louisiana, the thresholds are provided at L.A.C. 
33:11l.509(B) in the definition of Usignificant ll and are the same 
as the federal thresholds relevant here. 

IS As discussed above, the PSD regulations provide that the 
increase in emissions is determined by subtracting the affected 
units' pre-change Uactual emissions ll (referred to above as the 
"baseline") from their post-change "actual emissions." For units 
that have not "begun normal operations," the regulations 
generally provide that actual emissions are equal to the units' 
"potential to emit." 40 CFR § 51.166(b) (21)(iv). EPA interprets 
this provision to mean that units which have undertaken a non
routine physical or operational change have not "begun normal 
operations" within the meaning of the PSD regulations, since pre
change emissions may not be indicative of how the units will be 
operated following the non-routine change. ~ 57 ~ ~ 
32314, 32326 (amending rules only for certain modifications at 
electric utility steam generating units and reserving "begun 
normal operations" language for other modifications); 63 ~ 
~ 39857, 39859 n. 4 (July 24, 1998) (post-change emissions of 
unit following non-routine change is potential to emit). In 
practice, this provision merely establishes a regulatory 
presumption that the units will operate at their maximum design 
capacity following the change. Sources can and frequently do 
rebut this presumption and avoid PSD applicability. They do so 
by agreeing to add pollution controls and/or accepting 
operational restrictions in a wminor NSR H permit or similar 
instrument that limits their emissions following the change to 
levels that are not significantly greater than pre-change actual 
emissions. ~ 40 CrR § 51.166(b} {4}. 

Since 1992, EPA regulations have allowed states to adopt a 
somewhat different approach to determining emissions increases 
for electric utility steam generating units. See 40 CPR 
§ 51.166(b) (21) (iv), (v). Such units' post-change emissions may 
be established by a source estimating the future emissions of the 
unit and submitting to the state information to confirm the 
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B. 8~~licability of PSD to Restart of Monroe Plant 

1. PSD Applicability Under EPA's Reactivation Policy 

Entergy is proposing to restart three units at its Monroe 
plant that have been placed in "extended reserve shutdown U since 
July 1, 1988. At the outset, under EPA's Reactivation Policy, 
because these units have been shut down for more than two years, 
shutdown of these units is presumed to be permanent. Unless 
Entergy provides adequate support to rebut this presumption, 
restart of these units will be treated as activation of a new 
source subject to PSD. The remainder of this section discusses 
whether Entergy has adequately demonstrated that the units were 
never intended to be permanently shut down. 1G 

Before formally placing the Monroe plant into extended 
reserve shutdown, then-owner LP&L prepared an Extended Reserve 
Shutdown Plan dated October 27, 1987, which described plans to 
maintain the plant in a reserved status to be available when the 

accuracy of those estimates. See 40 CFR §§ 5l.l66(b) (21) (v), 
(b) (32). However, st~tes and localities are not required to 
include these special provisions for electric utility steam 
generating units in their PSD programs. ~ 40 CFR § 5l.166(b) 
(allowing variations from federal rules when local rules are more 
stringent). Louisiana has not adopted the special provisions; 
accordingly, Entergy's post-change emissions will in this case be 
determined by its potential to emit, rather than by its 
projections of future emissions. In this case, however, even if 
Louisiana had adopted the special provisions for utilities, it 
would not change the outcome. This is so because Entergy has 
projected, and its proposed title V permit reflects, that it will 
operate at its full, unrestricted maximum capacity of 8760 hours 
per year. See Proposed Operating Permit, Monroe Electric 
Generating Plant, at 15 (General Condition III) (incorporating 
projected annual and hourly emissions rates). 

J6 Entergy has submitted its own self-determination on PSD 
applicability. Letter from Frank Harbison, Sr. Lead 
Environmental Analyst, Entergy, to Larry Devillier, Asst. 
Administrator, LDEQ (Jan. 28, 1999). In addition, Entergy has 
provided various materials regarding maintenance activities, work 
needed .to bring the plant back on line, permitting activities, 
and ERS decisionmaking. Letter from Gerald G. McGlamery, 
Louisiana Enviro. Admin., Entergy, to Hilry Lantz,Air Quality 
Div., LDEQ (Feb. 3, 1999); Memo from Entergy to EPA, "Actions 
Taken By Entergy At Monroe Generating Station" (wI attachments). 
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demand for electricity increased. This plan included the 
installation of dehumidification systems, which were subsequently 
installed, to preserve the electric generation units. At the 
time of shutdown, at least, it appears that LP&L did not envision 
a permanent shutdown, but rather a temporary shutdown to re~pond 
to market conditions at the time. See Memo from Entergy to EPA, 
"Actions Taken By Entergy At Monroe Ge~erating Station." 

During shutdown, LP&L/Entergy continued to conduct minimum 
maintenance at the plant. These activities primarily involved 
responding to problems with the dehumidification system. Entergy 
has provided maintenance records dating back to May 9, 1988 
showing maintenance undertaken at the plant each year throughout 
the shutdown period and indicating that LP&L!Entergy staff made 
multiple inspection or maintenance visits to the facility. 

During the period of shutdown, LP&L!Entergy also continued 
to' pay annual state air quality maintenance fees. Entergy has 
provided receipts for these payments for the period October 7, 
1988 through August 18, 1998. On December 14, 1995, Entergy 
applied for a title IV Acid Rain permit,' which it received 
October 23, 1996. 

Based on this record it would appear that Entergy did not 
intend at the time of shutdown, and has never 'intended, to 
permanently shut down the Monroe plant'. On the other hand, it 
appears that Entergy has not, until very recently, had definite 
plans to restart these units. 

The Louisiana Public Service Commission ("LPSC"), in a 
review of whether Entergy had properly included ERS facilities, 
including the Monroe plant, in its list of "available" 
facilities,17 found that Entergy had not adequately demonstrated 
that these ERS facilities would be returned to service. LPSC, 
Order No. U-020925-G (Nov. 18, 1998). Specifically, LPSC found 
that Entergy had not ana~yzed the costs of returning the ERS 
units to service, could not give a time frame for returning any 

17 The dispute before the LPSC centered around a tariff 
agreement between Entergy companies whereby each company had to 
identify its available capacity and payor receive compensation 
according to whether it produced power below or in excess of its 
listed available capacity. LPSC. Order No. U-020925 at 8-10. 
The agreement defined a unit as ~available" if it was under the 
control of the system operator, was down for maintenance, or was 
in extended reserve shutdown with the intent of returning the 
unit to service at a future date. Id. at 10. 

17 
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of the units to service beyond saying that they would be needed 
some time in the next 10 years, and had not made any efforts to 
confirm that they would be needed in the next 10 years. LPSC 
concluded that the fees resulting from Entergy's inclusion of the 
capacity of these ERS facilities could not be justified because 
Entergy had not made efforts to reach a decision "based on 
consideration of current and future resource needs, the projected 
length of time the unit would be in ERS status, the projected 
cost of maintaining such unit, and the projected cost of 
returning the unit to service. H 

The record before the EPA includes significant 
circumstantial evidence suggesting that Entergy has never 
intended the shutdown of the Monroe plant to be permanent. 
Despite this evidence, however, EPA continues to have serious 
doubts as to whether Entergy truly intended during much of the 
II-year shutdown to expect to use the Monroe plant in the 
foreseeable future. 18 Because restart of the plant more clearly 
triggers PSD as a major modification involving a change in the 
method of operation, EPA does not need to make a final conclusion 
regarding Entergy's regulatory status under the Reactivation 
Policy at this time. 

2. Physical Changes Triggering PSD 

As described previously, changes at a facility may be 
treated as a major modification subject to PSD review in one of 
two ways -- changes involving a physical change of the source and 
changes involving a change in the method of operation at the 
source. Entergy has submitted a description of the work, and 
associated costs, being conducted in order to restart the three 
units at the Monroe plant. The total projected cost is 
approximately $5.3 million. Of that, Entergy states that $1.4 
million will be spent. on capital improvements. These include 
replacement of PCB-contaminated transformers, replacement of 
controls using mercury, and installation of continuous emissions 
monitoring equipment. The remaining work includes inspection and 

IB The disparity between the company's efforts to maintain 
the plant to avoid the appearance of permanent shutdown, and its 
failure to adequately demonstrate to the LPSC its plans to use 
the plant in the future, highlight one of the weaknesses of EPA's 
Reactivation Policy in determining the appropriate regulatory 
treatment of the restart of facilities after a lengthy shutdown. 
As a result, I have directed my staff to reevaluate EPA's 
Reactivation Policy to determine if steps can be taken to clarify 
the circumstances under which restart of a long-dormant source 
should be subject to new source review as a new source. 
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cleaning of equipment, some minor repairs of valves and plplng, 
and replacement of auxiliary equipment such as batteries and lab 
equipment. 

Analysis of whether these changes trigger PSD applicability 
must consider whether, "as a whole," the changes are exempt as 
routine maintenance, repair and replacement. ~ 40 CFR 
§ 51.166(b) (2) (iii): L.A.C. 33:III.509(B). In our review of the 
proposed reactivation of the Cyprus Casa Grande RLA plant EPA 
explained: 

Although the [contractor's] report notes the good condition 
of the acid plant and characterizes some of the needed work 
as "minor" or "moderate," viewed as a whole, the minimum 
necessary rehabilitation effort is extensive, involving 
replacement of key pieces of equipment . . . and substantial 
time and cost [(four months and $905,000)]. In an operating 
plant some of the individual items of the planned 
rehabilitation, e.g. painting, if performed regularly as 
part of a standard maintenance procedure while the plant was 
functioning or in full working order, could be considered 
routine. Here, however, this and other numerous items of 
repair, as well as replacement and installation of new 
equipment, are needed in order for the RLA plant to begin 
operation. The fact that the plant requires four months of 
extensive rehabilitation work despite the adequate 
maintenance Noranda claims to have undertaken during the 
shutdown underscores the non-routine nature of the physical 
change that will occur at the plant. 

Letter from David P. Howekamp, Director, Air Mgt. Div., Region 
IX, to Robert T. Connery, Holland & Hart (Nov. 6, 1987). 

While the activities necessary to restart the Monroe plant 
might, collectively, appear to be part of a large, non-routine 
effort, EPA is not, at this time, making a finding as to whether 
this effort amounts to a physical change of the source. Because 
restart of the plant most clearly amounts to a change in the 
method of operation, as described below, EPA need not reach a 
final conclusion on whether such concentrated efforts without 
repair or replacement of key pieces of equipment or key 
components should be considered routine. 19 

19 It is worth noting that while the Cyprus rehabilitation 
effort included replacement of key pieces of equipment, the 
rationale for our conclusion in Cyprus Casa Grande turned on the 
non-routine collection of activities, and not on whether 
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3. Change in the Method of Operation of the Monroe Plant 

For the last eleven years the Monroe plant has been 
inoperative. To operate the plant now after such a long shutdown 
constitutes a change in the method of operation within the 
meaning of the PSO regulations .. The mere fact that the plant is 
changing from a lengthy "non-operational" and "unmanned" 
condition,20 to one in which the plant is fully operational, fits 
the common sense meaning of a "change in the method of 
operation." 

The proposed changes in the operation of the plant do not 
qualify as exempt increases in either the hours of operation or 
the rate of production, ~ 40 CFR § 51.166(b) (2) (iii) (fl, and 
L.A.C. 33:III.509(B), because they are not the type of changes 
intended to be covered by the regulatory exemption. As discussed 
above, the purpose of the "increase in hours n exception was to 
provide flexibility to allow sources to adjust their operations 
to take advantage of currently favorable or changing market 
conditions without requiring a PSO permit. Restart of the Monroe 
plant neither calls for the same type of permitting flexibility 
nor can be considered a response to the kind of short-term, real
time market fluctuations envisioned by EPA in adopting the 
exemption. 

This is not a situation where the sources's ability to plan 
ahead for permitting is constrained by the need for quick 
responses to short-term changes in the market. In its own 
analysis of PSD applicability, Entergy notes that unlike normal 
work outages where overtime is required to get the plants 
operational again, repairs at the Monroe plant will be conducted 
using "straight time" because "there will be no need to have the 
units available for dispatch in a short time frame." Memo from 
Mark G. Adams, Entergy to Myra Costello, Entergy (Aug. 3, 1998). 
Further, unlike the situations envisioned by the exemption, 
restart of a long-dormant facility involves permits for more than 

individual activities were themselves routine or non-routine. 

20 In a 1994 letter to LDBQ, Entergy states that as a 
result of placing the plant in ERS status in 1988, "[the] plant 
is non-operational and unmanned . ." Letter from Entergy to Cheryl 
LeJeune, Office of Water Resources, LOEQ (July 18, 1994). 
Entergy also noted that, "It has not generated electricity for 
six years and has not operated on a routine basis since 1981." 
Letter from Entergy to Jayne Fontenot, Chief, Permits Issuance 
Section, EPA, Region VI (July 18, 1994). 
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just air releases. Entergy has budgeted over $175,000 to obtain 
all of the necessary permits including a new water discharge 
permit to reflect the change from inoperation. Where a facility 
requires numerous permits to once again operate, PSD permit 
review is no longer the solitary hindrance that the exemption was 
designed to avoid. 

EPA also believes the decision to operate after eleven years 
of shutdown, while certainly motivated by changes in the 
marketplace, is not the kind of quick decision to respond to 
quick market fluctuations that EPA intended to allow without the 
burden of the PSD permitting process. In the WEPCO rulemaking, 
EPA discussed its view of the time period in which one would 
expect to see the effect of market fluctuations for the utility 
sector: 21 

By presumably allowing a utility to use any 2 consecutive 
years within the past 5, the rule better takes into 
consideration that electricity demand and resultant utility 
operations fluctuate in response to various factors such as 
annual variability in climatic or economic conditions that 
affect demand, or changes at other plants in the utility 
system that affect the dispatch of a particular plant. By 
expanding a baseline for a utility to any consecutive 2 in 
the last 5 years, these types of fluctuations in operations 
can be more realistically considered, with the result being 
a presumptive baseline more closely representative of normal 
source operation. 

57 ~ ~ 32314, 32325 (July 21, 1992). The eleven-year 
shutdown of the Monroe plant is well beyond the period in which 
one would expect to see changes in operation in response to the 
kind of market fluctuations addressed by the "increase in hours" 
exception. The decision to restart the plant after such a long 
period is a more fundamental change in the way the company has 
done and plans to do business. Entergy's decision to restart the 
Monroe plant looks less like a quick decision to take advantage 
of market conditions at an already-operational plant and more 
like a decision to begin operation of a source that has not 
previously participated in the market. 

EPA has also made clear that the "increase in hours" 

21 EPA's comments were made in the context of describing 
the representative period for determining baseline emissions from 
utilities, but the analysis of what constitutes normal operations 

.. ,,~.s equally relevant to the discussion here. 
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exemption is not available where it would "disturb a prior 
assessment of a source's environmental impact." For the last 
eleven years, the State has carried the Monroe plant in its 
emissions inventory with zero actual emissions. From all 
accounts, the State has treated the plant as having no 
environmental impact. Restart of the plant would disturb this 
assessment and is not, therefore, entitled to the "increase in 
hours exemption." 

The State's assessment of the plant's environmental impact 
is further demonstrated by the State's submittal for the Ozone 
Transport Assessment Group ("OTAG") modeling effort to assess 
interstate NOx transport contributions to ozone nonattainment in 
downwind States. In late 1995, 37 States including Louisiana, 
provided their emissions inventories to EPA for modeling and 
analysis. Fifteen of those 37 States (including Louisiana) 
claimed that actual emissions from sources in their State had no 
impact on downwind ozone nonattainment. 1'n 1995, the Monroe 
plant was included in the State's emissions inventory and was 
still included in that inventory as having zero emissions when 
the ultimate transport analysis was concluded in 1997. OTAG used 
this inventory data to project emissions contributions and 
nonattainment problems throughout the 37-State region through 
2007. During this modeled period, emissions from the Monroe 
plant were assumed to be zero. Based in large part upon OTAG's 
modeling results, EPA declined to require Louisiana to revise its 
SIP as part of the recent "NOx SIP Call. ,,22 EPA concluded that 
the weight of evidence did not support a finding that Louisiana 
made a significant contribution to downwind nonattainment. See, 
62 ~ ~ 60318, 60340 (Nov. 7, 1997), 63 ~ ~ 57356, 
57398 (Oct. 27, 1998) .23 

22 The Court of Appeals for the D.C. Circuit has stayed the 
SIP Call pending further order by the court. State of Michigan 
v. EPA, No. 98-1497 (D.C. Cir. Order filed Ma~ 25, 1999). 

2) EPA conducted subsequent modeling efforts to evaluate 
the costs and air quality impacts associated with the proposed 
NOx SIP Call controls. This modeling did not rely on state 
inventory data. Instead, ·the approach looked at Energy 
Information Administration data regarding available power plants, 
and projected emissions based on future demand and likely order 
of dispatch (considering factors such as the plant's age and fuel 
type). This approach predicted future NOx emissions from Unit 12 
of the Monroe plant of 148 tons per year. This amount of 
emissions corresponds to. approximately 550 hours of full-load 
operation per year at Unit 12. Such minimal operations do not 
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EPA believes restart of the Monroe plant will constitute a 
change in the method of operation that is not otherwise exempted 
by the PSD regulations. The only possible exemption, the 
"increase in hours" exemption, simply was not intended to cover 
this kind of change. As a result, EPA must next consider whether 
the change in the method of operation will result in a 
significant net emissions increase, thereby triggering PSD 
applicability as a major modification. 

4. Calculating Net Emissions Increase 

Restart of the Monroe plant will result in emissions of NOx, 
S02, CO, PMIO and voe. As discussed previously, the emissions 
baseline for long-dormant sources such as the Monroe plant are 
generally considered to be zero. EPA. believes the zero emissions 
baseline is representative of normal source operations at the 
Monroe plant, which has had no emissionp for the last eleven 
years. 

The following table lists the significance levels, ~ 40 
CFR § 51.166(b) (23) (i) and L.A.C. 33:III.509(B), in tons per year 
for each of the pollutants that could be emitted upon restart of 
the Monroe plant. In addition, the table lists Entergy's 
potential to emit (assuming full-time operation, as is reflected 
in the proposed operating permit) for these same pollutants. The 
potential to emit is assumed to be the source's "actual 
emissions" following the change in the method of operation. ~ 
note 16, supra. 

POLLUTANT SIGNIFICANCE LEVEL (TPY) POTENTIAL TO EMIT (TPYI 

NOx 40 4,972.65 

S02 40 679.84 

CO 100 361. 65 

PM10 15 32.46 

voe 40 12.;74 

With the exception of voe, restart of the Monroe plant will 
result in a significant emissions increase over its current zero 
emissions baseline for each of the listed pollutants. 

The regulations define the contemporaneous period as ex-

alter EPA's conclusions. No emissions were projected for any of 
the other units at the plant. 
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tending back five years from the physical or operational change. 
No changes in emissions at the Monroe plant have been made during 
last 5 years because it has been shut down during this entire 
period. As a result there have been no increases or decreases in 
emissions that are contemporaneous with the change. ~ 40 CFR 
§ 51.l66(b) (31 (ii); L.A.C. 33:111.509(B). Therefore, the net 
emissions increases from start-up of the Monroe plant would be 
approximately those stated in the chart above. Hence, EPA agrees 
with Petitioner that the title V permit for the Monroe plant 
should be revised to assure compliance with the Louisiana SIP PSD 
requirements because start-up of the plant would be subject to 
PSO as a major modification under the Clean Air Act, 40 CFR 
§ 51.166, and L.A.C. 33:III.509(B). 

V. NSPS A2RLICABILITY 

Petitioner claims that the maximum capacity of the affected 
facilities at the Monroe plant may have been increased by some 
unknown method at some time between 1976 and the time of the 
title V application without being subject to NSPS review. 
Petitioner points to differences in reported emission capacities 
that suggest a modification has occurred at the Monroe plant. In 
the April 27, 1976 compliance report from the City of Monroe to 
the Louisiana Air Control Commission, the total capacity of the 
Monroe plant was reported as 1365 MMBtu/hr. In the September 1B, 
1996 title V permit application, however, Entergy reports the 
Monroe plant's capacity as 1961 MMBtu/hr. While EPA believes 
that Entergy has adequately explained this discrepancy in 
reported capacities (see below), EPA nonetheless evaluates in 
this section whether the changes to the Monroe plant might 
otherwise be subject to NSPS. 

Section 111 of the Clean Air Act requires EPA to adopt 
standards of performance for stationary sources constructed or 
modified after the date the standards are proposed. CAA 
§§ 111(a) (2), (3) and (b) (1); ~ a.lJ:iQ 40 CFR § 60.1. 24 Unlike 
the PSD program, reactivation of long-dormant facilities is not 
considered construction of a ~ source. ~ Memo from" Edward E. 
Reich, nir., Div. Of Stationary Source Enf., to Sandra S. 
Gardebring, Oir., Region V Enf. Div. (Oct. 30, 1980). 
Installation of Units 10, 11 and 12 occurred prior to adoption of 

24 Louisiana" has adopted the federal NSPS regulations by 
reference. ~ L.A.C. 33:III.3003(A). For purposes of this 
section, only the federal regulations are cited. 
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maximum heat input values and appeared to be less than those 
stated in the permit application. Entergy's explanation appears 
to be confirmed by reference to specification sheets for the 
boilers. Because the manufacturer's specification sheets for the 
boilers reflect the same heat input values as represented in the 
permit application, EPA concludes that, standing alone, the 
differences in the reported emissions capacities, do not 
demonstrate a change in the emissions capacity of the affected 
facHi ties. 

NSPS may also be triggered, irrespective of changes in 
emission capacities, if the changes to the affected facility 
amount to reconstruction of the facility. 40 CFR § 60.l5(b). A 
facility is considered to be reconstructed when the represented 
fixed capital costs of new replacement components to reactivate 
the facility exceed 50% of the fixed capital costs required to 
construct a comparable new facility. 40 CFR § 60.15(b). Here, 
Entergy has projected the total cost (capital and O&M) to restart 
all affected facilities at the Monroe plant will be approximately 
$5.3 million. Entergy estimates approximately $1.4 million of 
these costs will be capital expenditures. Of these capital 
expenditures, it appears that at least half relate to replacement 
of PCB-containing transformers and thus do not relate to changes 
to the affected facilities. Given the small capital costs 
associated with reactivation of the affected facilities, it does 
not appear that the restart activities at the Monroe plant would 
trigger NSPS based upon a reconstruction analysis. 

VI. ReBA DISPOSAL REOUIREMEN'.l'S 

Entergy's permit application contains reference to two 
different procedures to remove iron oxide and copper from the 
boilers. One procedure involves using up to 30 / 000 pounds of 
ethylenediaminetetraacetic acid ("EDTA"). Spent boiler cleaning 
solutions containing this chemical and scavenged metals are 
injected into the boiler for combustion. The Petitioner claims 
that Entergy's permit application does not contain sufficient 
information concerning the analysis of typical spent boiler 
cleaning solutions nor citation to any regulatory provision that 
would exempt boiler cleaning solutions from RCRA disposal 
regulations. The Petitioner further asserts that if the spent 
boiler cleaning solutions exhibit RCRA haza-rdous waste 
characteristics, disposal would be prohibited unless the facility 
obtains a RCRA permit, became regulated under EPA's Boiler and 
Industrial Furnace regulations, or otherwise demonstrated that 
the spent boiler cleaning solution complied with EPA/s 
~comparable fuels" specification. 
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To justify exercise of an objection by EPA to a title V 
permit pursuant to section SOS(b) (2) of the Act, the Petitioner 
must demonstrate that the permit is not in compliance with the 
requirements of the Clean Air Act, including the requirements of 
the Louisiana SIP .. RCRA requirements are not applicable 
requirements of the Act. ~ 40 CFR § 70.2. Therefore, this 
issue cannot be addressed as part of the petition process. 
However, the emissions themselves would be regulated under 
Louisiana's Air Quality regulations and federal/state hazardous 
waste requirements. 

Under Louisiana Air Permit General Condition XVII, Entergy 
must submit any small emissions (generally less than 5 tpy in 
total) resulting from routine operations that are predictable, 
expected, periodic, and quantifiable to the Louisiana Air Quality 
Division for approval as authorized emissions. If the emissions 
are considered non-routine, Entergy must apply for a variance 
under L.A.C. 33.111.917. ThUS, the emissions from the combustion 
of the spent boiler cleaning solutions are regulated under 
Louisiana's air quality regulations. In addition, if the spent 
boiler cleaning solution were to exhibit RCRA hazardous waste 
characteristics, Entergy would be required to comply with all 
applicable federal and state hazardous waste management 
requirements. 

VII. CONCLUSION 

For the reasons set forth above, I find that the proposed 
title V permit fails to assure compliance with applicable PSD 
requirements set forth in the Louisiana SIP. As a result, I 
partially grant the February 9, 1999 petition requesting that the 
Agency object to the proposed Entergy permit, and I hereby object 
to issuance of the proposed Entergy Permit. I deny the remainder 
of the February 9, 1999 petition. Pursuant to section 505 (b) of 
the Act and 40 CFR ~ 70.S(d), LDEQ shall not issue the permit 
unless it is revised in accordance with this Order. 

Date: 
Carol M. Browner 
Administrator 
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all NSPS regulations.2~ Thus, to determine NSPS applicability 
, j 

for restart of the Monroe plant, EPA need only consider whether 
the affected facilities have been modified or reconstructed. ~ 
40 eFR §§ 60.14 and 60.15. 

A "modification" for purposes of NSPS applicability is 
defined as: 

[AJny physical change in, or change in the method of 
operation of, an existing facility whi~h increases the 
amount of any air pollutant (to which a standard 
applies) emitted into the atmosphere by that facility 
or which results in the emission of any air pollutant 
(to which a standard applies) into the atmosphere not 
previously emitted. ' 

40 eFR § 60.1. As with PSD, the analysis of whether an activity 
constitutes a modification is a two-part test. The first step -
identifying a physical or operation change -- is similar to the 
first step for finding a PSD modification. The second step of 
the NSPS analysis -- finding an emissions increase -- differs 
from the emission netting step of PSD. 

To find an increase in emissions, EPA compares the hourly 
emissions capacity of an affected facility before and after the 
change. ~ 40 eFR § 60.14; see also WEPCO, 893 F.2d at 913. 
The changes at the Monroe plant do not appear to be of the type 
that would increase the hourly emissions capacity of the affected 
facilities. As described above, the major work being performed 
at the Monroe plant appears to involve upgrading certain 
controls, replacing PCB-containing transformers and some repairs 
and maintenanc'e of the boilers and associated auxiliary 
equipment. Based on the information currently before it, EPA 
believes the affected facilities could operate at the projected 
capacities with or without the changes that have occurred at'the 
source. If, after further investigation, EPA finds that changes 
to the facility in fact will increase the emissions capacity of 
the affected facilities, EPA will revisit the question of NSPS 
applicability. 

In response to Petitioner's claims that reported emissions 
capacities had increased, Entergy explained that values derived 
from fuel consumption in 1975 were erroneously reported as 

2S The first N$PS for fossil-fuel-fired steam generators 
applied to sources for which construction was commenced after 
August 17, 1971. 40 CFR, Part 60, subpart D. 
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This iettei ii wri~~ to· fQ'JlQw :~p. on our meeting 'of April ,~6. 20~. wherein we discussed 
the lllinois EnvirOmneot8.l 'Piotedion' AgenCy' s CnlJlinois EP N,) questions and concerns 
regarding the CODStnlction,penlUt appliCation that Was ftled for the PROven System. The lllinois 
EPA initially ,Qe~ea tne CC)n~a:uctlon.permit application, due to the expiration oftbe JIIjnois 
EPA's review periOd' ~d your staff apparently being unaw.ue thai our consultants had issued an 
extension of thai reView:pet;io~ o~.o~ be~a.u:.,: 1. ' :, 

• ' •• '! •• J, ..... • • • '" • 

As we discus~~.~~·rh8,m~~ti~g, ids unfortunate that the penoit denial was issued, for 
several reasons. F~ ~~:hilve' aivkys been ready to provide any information needed by Illinois 
EPA to process the permit application. In fact, we met with some ofyoux sta.ffmemb~s as early 
as last Fall to d.iscUss;this ~~oject.8!!.d,d!d·~Qt.recei;ve ~Y.. iqdicatloo that Dlmois EPA had any 
questions aboUl this' project Until 'Januar)'; ''Ye,:in t~' provi~ed additional infomuation in 
February to answer'$QS~' q~$lid;!~> .:rb·~'a:@ain~,we' didnofhav~ ,any ind.ication of f:Urther 
concerns on your staff s ~rt uii~l'jus~ ,b~.t9r:~ ·th~:p.ciniit denial was .issued 'in late April. As you 
wjn see from tht; ~~r~ ~OJ:umer;1alio~:ev~ii ~e issUeS.tha~ havcj~ now'been raised 
regarding the peririifappii~tion8re·easiiy.~swefed, UnfortUnate1y, the Illinois EPA's denial of 
our pemiit applicatt.OD·:has~thrust ~s:~tirc p'roj~t into jeopardy. As we discussed at our 
meeting, a traDSactlCnfw:lS sChed~led to'cio~last Tbursday with a company that would reswne 
operations at this facilitY. , The .~sacti~ri,~ postponed, due solely to the ,concerns raised by 
the filinois EPA's dc:piaiof.the p~it application, We anI), have B few ~ys left to save this 
transaction and this fac.ilitY .. ··. I' ~' . . " 

. ~ ,t· •••• .'j '" ~ : ••••• : • ...... 
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Mr. Donald E. Sutton . 
May 3, 2004 
Page 2 '. 

. .. ' I··· .. ',' .,' . " 

~ . #. . ~ ..... :.'. :: 
'.. . " ! 

. , '. , . .. ~: . .. . . 
TheRfor.e, r ~ul~i a.Pi~ .~. ~ 'yo~ oo~i~~ ~~ info~Bti~n ~ this submittal to 

supplement the construCt!C?~'penni~ applj~tioI).that was ptevj~usly ~ted, for which we granted 
an ex.tension of th~·.Illiilbis· EPA'!; ;rmew,'period; If you decide' not t9 proceed in thet fashion~ I 
request that this ~bmi.~. be'.~e~~~d,~ ie'application, ~corporating all ofth,e information in the 
previous construction '~t appJicabori; . Again, I Calmot oversta:te how imp'ortanl it is that you 
act upon this submittal ~~ thc·'nex(ieW'oays. ......' . 

. " .' "': ~ .! ~ .. . 
• • I • 

The discussion below abswers the conCerns raised in the Illinois ~PA's pcmUt denial. 
Several atm.chmeDtS' ar~ intl~dCd to 'provide idditional infolJD8tion end documentation of the 
points m8de' in,thfs:·i~r. '. ...:......,... .... , . . 

! ' • 

. L GENER.A.t OOOitMArio,N DESCRIBING THE COKE PLANT 

. 'Qris it~·req¥:~~··i:,~s~~~(~~·:~~f~,e·.tk~i~·Pi~~ o~~ui~~~t':at the coke plant, 
including the coke iJven batteiy):~o.~ 'pr~p'aration, coke quenching' and liandling, cd coke 
byproductrec:oveiY:~mty:. P~ils'..egard.iDg·thi5 equipment are found in tbefa.cility's Clean 
Air Act Pennit Program (i:C~p"Y.permit,applicatioD Wlq CAAPP permit. We bave included, 

'as Attachment I, some iDf~~on'froni tbC CAAPP permit application regarding these units. 
First, we have included a'process J~o.w d.ja~ for the coke plant, which depicts the items of 
equipment ref~cea by' :ru~~is. EPA. ~~ Attachment 1 co.ntaijis proCes$ descriptions for the 
coke oven. ba#ery~"incJudiiig;c9a1:c~ar&iD&.coke,pushing arid 'coke quenching. The l'arious 
methods of emisSion control d~ these' processes. arc also discuSsr::d. The process description 
also contains info~on:re.g~ ~~ ?~l1?qucts plant.. ptiliti~ and m~t~al handling 
operations. Finlllly, AhachmeotTibciaaes a listing ofnll oOne·sigoifica.n1 emission units and 
control equipment at ~:fac!litY~.:::. ".: :':>," ':.,: .' . 

. . ~ ..... ::~ · .. ·:··.:· .. .'.·.\ .. :·i '·~~:~·:~'~~.f,::·;:·:·.·::.·· ...... ~ ., .. ~::.:: .~: .:, 
n. PUNT SlIUTDOWN'WNlrMAlN'rENANCE FOR RESTART .. ,;:' ," .... ,'. 

, " ;,;.: ';,,', '. " . . ',' .. 
IlJinois EPA' has fequ~sied.i.nf~rmCJtion regarding'the activities pn~r to shutdown, . 

including draining eqwpiQC9t; discon.#'~tii:ig eqiupni~t, sealing Dr covering equipment, and 
other protective ~e~w:~s.:tq· pr.e:vent.physica) deteriorati~n of eqwpm¢nt. with en explanation of 
the significance".!~ftp~.se .~!~jtl~S ~,~ed iO:~l'e,opeft1b~lity oftbe plant. 'First, some 
background is in 'ord¢r t~ dC$:tibe I;1Ow aDd why the stilltdoWn OCCUlted. The facility and site 
were previousfy owo~d ~~ opei:.a~e(tb}"LTV'Steel, Inc, C'f;LrV"). ~rv filed for Chapter 11 
ba~~ptcy in Decem~ 2000:~:' A~.~:jeS~t:of:tlli$ filing; Lty·.s~,~Set~"'ilic)udjn.g the coke 
fa.clllty, were controll~. 1,Y '1h~ bankruptcy' court. An asset protection plan was approved to idle 

. ." . ':'",: -:~ ..•.. " ' ..... ' .' . . : "'. ','... . 
-. . ~:. ~.':, .' . : . -

. ,", . :: ", ; -
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· and se1! LTV'~ faCiJi~~~~~D~l.g:!h~'~~'C ~i.i~e:2 As:part of this plan, the facility was to be 
placed In hot-ldlc mo~e. . '. '. . ..... '.. '..,. .' , 

',.. , .. ' 
. .:. '..: .;~~\-: . ." ... ~:~. " .; . '. 

In.DeC:~~~·.20a~,;·1he· su~j~¢blt~'f8CiJity, diseontjnueci cpke p~oduction and was pu1 
jnto hot-idJemod~.'~., We·h,ay.e·iJlcl'\lded, as Attachment 5, the narrative portion of the facility's 
plan for ,the hot·idle mode;' Which. was PtePat~ for the faciijty by tbyssen Krupp Bncoke in 

· November of 199~.· rhis'pJao describes 1.be extensive measures that ~re taken to pUrposely idle 
the plant in such Ii WIlY that would ~ the effort and costs ~sociated with restart of the 
faciJity.~ . ", :. .... ,,' . ',,:, . . ',' , . 

. . :~'\' .. ,; ... 
Illinois EPA ~,r,eq~ec;t ,infomia~o, rcgariung ·the.activities undertaKen to maintain 

equipment in anticy>~pn lOl; fu~~ ope¢i9D. , After the hot-idle.pla:n w.as insti.tuted, the facility 
maintained documeJj~O'n·th~,~.~ ~-id.l~ plali was being fOllowed p~perJy. A sampJe of this 
dOcumentation is illclu~~ ~ A.~bincnt6; .Thf; ~st. document in Att3.chment 6 is a cbecksheet 
f.or the coke.Clvtln:battC!ci~:~tIU~.~h~et.:was·r~ecl to be oomplet~ on every shift, i.e .• 

· tb:ree tini,efp~ d~'y.: '1Ji~ f.~~~~~:;~~sts:~~',~~:~~s· w be' CoD~~~e~ such ~ exercising 
certain pieces of equjPP!t#i~ ,?r iJio~t9~,i'~dings on certain pi~~ .of equipment. The 
checksbeet also lists.~~p~.9.~f:l-#~:~p~u~ the ~v~tie5 iu)~ tb~~'in~iCation tbat the 
activities were compl~~ed." The'_ ~~c,?nd, doc~~t in Att.a$Dent 6 IS. a, ",~ckly repon 
sUmmarizing all oftlie docum6iiation in the CbeckSheets for the p'nor week .. As you can see, the 
documenbrtion monitored, ~~'iti'es cO,nducted not only with the cok~ o,:en batte.ry, but also with 
'the byprodp~~. pl~; l:l~!i~es ~nd:"1~.terial·h~~Ung: Jhe entirety of these reconis is 
voluminoUs, sP~~ ,the"cotire' ~~Ho.d~:ofth~:hO~;idJe,mOd~. ..: . 

. . ' ~ .. '.~, ·.:~'''.~':H!~;~ .<. '.":" .. \,., * '.:' '..'..' '". :.,.' •• 

As the time ~o~ for s~.~ oft,J;Je, pr~p~ ,s~etch~d ~~~ ~e ,fa~!l~ty was placed in,to co,ld 
idle-mode ~n.f~b~,5. 20p2.6 

.. Ai:tAA~mieD;,J'~ntajns ~ Ust ~f 4'c;ti~ties that were undertaken 
for tbe cold sbuld~WiJ·Q(.thelooxF ~rven"bariexY; utilitillS. bYJ:jroductSplant,:material handling, and 
other geneTal:items. At1aOliillinf.7 also ~ntrunS the procedure that 'was foJlbwed for the cold 
shutdown of the coke',9Y~ b~~~.: The faCility;. ~o~g with VR~ and Clean Harbors, carefully 

, .: • ... t ... '!':.' :. ',.:' ... ~;.' :. . . . . . ". ~.' '", 
•• ~. " t· • ',' • . " • 

, ~': .. ,.. .:. ';.'. '. : ~ 
", .' t." .' 

i .1, '.' .'t: . . I.·.. '"0 ~ " • 

2 Affidavit of.WiIliim i. 'W'eSt;"'Anach~~f2;:~t:'pa~1V8Ph 3 .. ' .. . 
• :'. • • 90" ~ '{ : : .• , .... '., '.. • f • .: " •• ',; •• 

I Affidavjt'orWilli~m L ·W.~t,!A~oJmi~~ 2;81 ~~ph'4; Affidavit of Michael A. OTatsOD, Attachmenl 3. at 
pantpph2. .". V: ',':::: ':::. ': . 
., .' ." :'! ': :.. . : .. : .. ;'-".'.- ': . ...... . . 

Affidavit or Keith. G: Nay, A~chme~t4 .. at paragrapIl2 .. . . J..... '... ~ 
. ',,' '. , 

$ Affidavit of W.l)i.i~tn· L., ~ ~si::~t\:iii:lihi~t ;2; 'IIt ~Pb S; Affidavit of Michaei ;A: GnUs D'Il. Attachment 3. at 
paragraph S. . .. '.""; '.: ": ':.' " .' ':, . " 

, " If -: 0:', • 

6 Affidavit of Keith G. Nay. ~naChmen't 4, ill, paragraph 2, 
,"'. " 

,I' •. 

, . :', .. ,;.; ' .. : .f. ." 
.. .'," 
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. -.. . . : 

: or';.. . '; '..... ~.... ': ~ . 

cleaned almost 200' ~BD~::v~s~ls, ~e-at ~~~gers and suriiJ'S, a1o~g '~th associated piping and ~ 
" ..• ' 7 .... 

lines. pads lind .cpntaininenb,.reas~, ,.\:. :.... . . 
~: .. '. .. --.; ", ... , " ", ·.:~·f .~. ~ .;. . '.' _. . :. < 

. Thyssen Krupp·E.neoket.·TK£t.,'.co~ducted· an inspection of the facility in May of200l 
(See discussiQn: a~ pag~ 7js~~1l:.) ; nle:,pUIpose, of the inSPeCti~n was to detemdne the conditioI'). 

• ~.",. • \. • ..... ""I:' "'" ~.". " l • •• •• • • 'r. .. • • 

of the .facilitY Wi th .:respe~Uo resutmng Jolig-term operations: A report ohms mspeeliOll, Wlth 
xespec:t to the taskS·n~,for.the !-=Oke ~e:1'). bat1ery, is included as Attachment 8. Page: 2 oftbis 
report stales that ~~:plant,~F.0p£l'lY '~othba1led"'wben It was idleCJ aDd "exteusiye ~on 

, was made to protect the strucfure; equipment and the piping." Tbe repon also stated on page 2 
~t "except for the ~fractO!Y1 a' majority ,.ofthe rest of the facilitr can be refurbished and 
reused." Thi.s re.porf doCU#lents :t'hat-th~ facility follo~. the cold-idle procedures and did 
everything it could, to .n;taiiltain'~.(.cilit)r's, abili~ fot r~ed operation. 

:, ':,:., :"'" ,'::,:.",;, .. ~~',.:;;.;:':' ~ ':'.;'."D '. ':. : : ': ' II • ", • 

, The inspection)'eporl no~s.o~ p~ •. 5. ~~ the co!d sh~4own of the ~ke oven battmy 
, requites replacement ,o.f!th~.,~f.r!~Pi:~:~~ f.9~e o~~n." T,~;~~tiQn ,9f~ gas to Ihe'coke 

fa.cili7 was a ba.q.kJ:upt~y:truste~ ~ec;j~lo.n·, p:recipita~d by .the .desjre ,to,~01l$erve natuTal gas 
costs. ,This trPe°of.itipail' 8Q9 ~p, i.~:refellcd to in the industry as a padup rebuild.' The 
other portions of tl;le' (ac~!itY ~n .i'eq~re ori,1y minimal repairs and ~n~e.nance to resume 

• 10 . ,.,.','.,'. ", . "'" 
operations. :,: ~ I.' ,' •• ,' ".., ' '" : " 

'. "~::I : ~ ~ . '. t~ 1. _.:< .. :, :;"":. '. ., . m. lNTENTFORRESTART:,:' . " • 
:. ~:.<':.;'f .. ~':-'.~:'::~"~:~'!;"~~·"~'::.. . I .: •• ~!t, t:+. ~I ," 

m,inOls E~ A baS requ~st.ed '1DfoijnatlOD reganiing Ple interit of LTV and successor OWDers 

regarding the parmanency of'tli:f.acifitY.sbutaown aod:any'plan~ to reopen the facility. First. the 
facility would hevcri?:8:ve',gone. thtou'gh.t,he e)t~n!i~e bot-idle,proc,edures had it intanded to 
penn~~ntly cease op~~ati~~:}~¥.~i.~~.;~~t~~dle meld'e" th~ C??~e ,f?~en ?at~ was maintained 
at a minImum tempCJ'a~~,~Dg '.!'!~t}iral,gaS; 10.preventcontIactlOD. oftb~ refractory materials 
and facili~te prompt. coke,pro.d~lioii~9~Ce:tlic' faciJi,," was sol.d.~I' Th.e, fa~i1ity spent significant 
resources conducling the:sQift-bY:..~liii(aCti~ities that were documented in' the checksheels, as 
well as the weekly rep~rtS ~uglm~iing'~e'same, exatnp'es of which 'are oontail:Jed in 
Attachment 6, These'step(were deve~optd as.p1Irt of specific idlin,g plans prep81.cd for 1he 
facility. These BOtior;JS v.:0illd.on);y,:be needed if the plant wefe intended w be restarted. The 

. .:. ~-, , .... " ~:..... . ~. " ~ 

_________ ' '.:..,.' .. 1'.. .'. , .' , :'" " ' 
1 Affidavit,orM.icb~Cl A, Cirah~;;A~~i.m~i";;~~~:;r;agr.lph.s·; Affi~avit bfKei~ G. Nay, Attachment 4, at 
P
araM'llph2 ";' ":". ! ....... "",.1, .... ". , .. ,., . 

0'""" . •• • • ". . ": ~..... • , " • 

• AmdaVi'1)fMic~el A,:~~~n:'A~h~~I): :~t.pa:;.a~~ph 6, ',: 
> ,.' ..... •• J" .:'" • . : • 

9 A ffidavit·ofKeith.Q, N~Y. :Att.8~h;"~t.4. a;~uagraph 3,' . 
::' ',': .. :* I, •••• 1

1 
•••. :." .! .: .. ::-: ";':" ,: .. :. , . 

; ... ID Affidavil ofKc:ith G:i~liy; A\tiacb~cnt 4; lit p31agrnph): 

I; ~ ~davit O(Mic~~el ;.".' G~;~~~,~~~~'~t .;, ~'~~aPh 4. 
~. .:",,~ 1;-' :.:,;: ... ' 0" : ~ •• 
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Page 5 , . . ., 
:'. " *. ,",." 

:. commitmeD.t:of tiine. :effort and money to foJiow these proce.oms de.m~~es 'the intent Qf the 
faoility to be ,teS13rted ;8t; sOme time in die, f'\l~e.':' . , 

.,' .. '" .; .... ~::.: .• ~;f:.;:... ": :~" ',. ' ... , .: .. '.. . ,,:'. . • 
. The Illinois ~Al~ureau of Mwas notified .ofthc hot-idle mode, by LlV. in a;letter 
dated January 11. 2002 .. ·A copy.oftlJat letteds.included as Attachment9. f"TV notified the 

.. MetroPolitan Water ReclaiMtion"'DiStrl¢t of Greatar .Chicago ("MWRDGC'? of the hot-idle 
. status in sletter datetl Decem&ei" 28,: 2~oi ;'which is included in Attachment 10. LTV's letter 
stated that it.inteOded.~t·operati~ns 'wouJd restart De earllertban·M.arch of2002. MWRDGC's 

: 'response aoknowledgibg·'!:.N's··letter·is·also·,mcluded in Attaehinent 10. These communications 
. . clear)y demonslJ'ate an ·iliU:tiu.o ic~p..~e: fa~jJjty vi~ble'for futute. op~tions .. 

" The facpity al~~p~~~.~~\~.ff~I1,~ ~~~di~}r ~~~uctin8 the cold. shutdown 
procedures'i.!f.th~ were.noJntent to re.Qaz1'tbe facility, the equipment would not have been 
handled .iis it ~ in' ah: :c~Ciii~Fes.~e·i(tor· fUture use. For ex~ple, relevant portions of the 

. cold shutdown wOrlc !~ i1eqq~~Q .. ~ith.1iigh~pressUre w~te.r. in lieuof torches. so that the 
equipment would not.be damaged.and couJo be r~ly' used wben ope,ations resu~.12 !be 

.. • \ t •• , .... '. ! <.It' ", '.t·· . t' .'.' .' ~ •••• ' ..' • 

facility could ~aye d;rn~ij~b¢ ~c ~quiP.n~t :anf:l.sC)~d it or re:mov~d i~ fo:(disposal. However, 
the facilitY' went'to .gre~.l:en~ to pr~ser:ve .. ~e:eqwpment. for-.futwe operations. 

. '.', '~::*"'~' '~'.~.\.;.": ;,,~':.::: '0.':,' : .. '. * .' ... ,,', 
No demolition of any buildings or process facilities. that are needed for resumed 

. operations has beeD'cOnducteQ~.~~:)'hcr~fore;·.D}] nec'~ equiPPleJ)t rem~ in p~ for use 
when operationS resUrb~. 'in: (act; 'containers 'of certain materials needed to operate equipment 
remain on-site for.,use.and arc'ProperJy,stQr:ed Qn ~pill .• 9OIltainment pal~ets in·the dnun'S1orage 
sbed.14 In8d4itioD:J~U·~tU:n*·i~uti.tr. b~ ~~~ma,int3ined arthe facilitY; along with a full-time 
clectric3.l·sUp'et),risor to' cOntiDu(111~Jy':inSpecf~Q IJt!liiuain systems throughout 1he pJant-IS 
Further, the facIlity' h~ matptaiiled' ~fciii1ng activitiis. These .acti~ties include freeze 

t • ,*, ,., . . !., '. _', ". ' " , -' 
protectlon on the pota~~.e Wat~.'P1:'nl:.e.!f~~!.~J?·~®.rf th~.use·of ~lectric. healerS, as well as 
draining of all water line~ :iA-:faci1iti~· .. ~t1i~~ beat 6. All of.t~ese.: licti~ns show that all possible 
efforts were un4~~~~io :'aIIo~ '~p~ :~iii!y to n;~Wne oparittions in. t.b.~ future with the minimal . 
amount ofactivjty n~Ssaiy. .i. :..... .' . ..•. . 

. . " '" 
. " 

"" ')~<':\"';:;; """I 

-Il-A-ffi-Id-av-jl-o-r K-~-it-h -G-. 'N"':"a-y .-:.J:.....;.n-ac::-Ilnien~:~;·'i paragra~h, '~'i A ffidavit.of ~ieb~ei A. Grat9on. Attachment l, at 

paragraphS. ' ... : .. :;: . .\ ' .•.... : .... ';,:"':";:'.:. ...' . 

lJ Affidavit ofKeith.G; !'I~)'.J..'~dl·/~~t:4:at,p.~!I~~·~h 2. ... , .... 
':",' ••. ~:'. ,'.':. .:c· .... :.· .'. 

I~ Affidavit oIKeith O. Nay; Anac/1l11~t4;'D(paragraph 2 .. ·, ':.: ,,' 
. . '.~':':' ;t •.•. :.: .... , .... :; .:,.r ..... :.: '. . 

" Affidllvit ofKc;;ln G. Nay'; Ati:a.¢htnent:(Ii\ p~tag8ph 4 ... ' . 

16 Affid8~t 'on';i1;i~ ~:"~~~;~~~'~~J~: ~~ pa~?b 6 .. 

. . . 

~', . I • . . . " ': 
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" . 

: ".. " 

, : 

\ :. • t 

, . On June 27 t 2092., L TV'appljed to MWRDGC for renewal of its Discbarge Authorization 
(UDA "). This .request .i$ 'iD:,?luded as ~tt,achment 11. 'This req~est notes that cold-idle activities 
were still being tohducted~ Furthe.rmorc·,'thc·facility was requesting that discbarge limi1s be 
maintained for fUil ~pe~~on. of ~e.'Pl~~ .. ~so mcJ.udcd ~ Attachmimt 11 is MWROGC's 
issuance of the DA ren~~ dai.c(f~eptember 4, 2002, wherein MWRDGC acknowledged thE) 
facUity's intent to resimi~ fU!l~~t opi~~ions. 1'licSc coimnunications d~monstrate a cle3:{ 
intent to. preserve. me facUity' ~ abiljty to ~m.e operatio~. .' . '.' 

• .' •• ' •• ' I .,", " • '. • .: .. : . ;'::'.::: t.· 
'. ..": . . '.. ~: 

.' The facility alsO maintained :its cAAPP p~t. LTV .pBid the aonual pc:rmjt fee until the 
time that the facUityWas 501d.n .... 6~.f\prilJ,.2002, LTY ~otified nlinois EPA that it was . 
pursuing the sale oftlte.f8Q~itY.\,~TY ,Slar~e.~, oo.~e..,-:~, that it "~~t~.~·to.p1eserve the full . 
operating flc'.Cibility' Co.n~~.iri '~e ~stj.ng.1jtle V pcnni~.'~ .. ACc~diDg to a recommendation 
from Jim Ross:LTV .mea:a ·.ailii9r)no!i$cati6n. ~ppli~ . .w.on ~C?r its CAApP'permit: to reduce the " , 
permit fee pendlng sile'6,ftbe f8¢1liiy: .'~"cOpy .0f'1:his sq.bniittal is.iO¥.ludcd as Attachment 12. 
Importantly, the Jett(ii.'~~m~Y.lng~th~ ,~quest '$~ted ;.\S foJl~Ws: .' , ' . 

• '. .§p • H • t ••• • ., 

LTV also uQd~~ thai ~h ~ reduction "of the rei,'h~wcvCi; does riot prohibit 
it or a Subsequent' ti~'er ,rom. iesUmmg oPerations undei per;mits which remain in 

. effect so long as III additionabtir ~ssiOfl fee, corresponding to the increase in 
emissions ~JXllbe re!iuth~q operations, is paid. Further in this ~oDDectjon. it is 
tTV-Steel', ~oeij~iiig:tiiatopefations 'may.be.resumed; up~il the payment of 
whatever emissfc:p~ fee. is .re'q'uit~( without tCiggenQg'regulations related to ncw 
source revi~ ~~ :th~ prevemio.n of~'igl;ljfic3.nt ·deterioration. Stated otherwise. it is 
LTV SteePs l1p(ie;sbi.iiding:tha(m:the·evept operations are r.esum'ed, the currently 
permi~ed So~s .Wil(be 'treated'ai,deisM,f sourCes. , .' ':.: :.: .,:,~.~. ,::~., .. ': .. L: ;;,:.:; :::." ,:".:. :: .... ' 
LTV Sted submits this fee reduction request"ba.'lCd on the 'understandings set forth 
in the prc:ceding;p~ra~p.b whi.ch, 'in turn; are .bas~ '~n ·inforrna~ol) provided by 
Mr.·Ross dUiing teleppon'c ~on~ersa~iOn's with Mr .. Rich zavoda of LTV Steel OD 

Match 26 and Ajm12. 2002:' In' tli'~ eVC01 II. EPA, in ccinside'Oiig LTV Steel '5 
request for.a fee rcdu~liOn; 'determine.s that LTV Steel's undersuindin'gs are 
incorrect, LTV Sleel'as~s'1h~t it .b~ infom:led of tb8t determiri~tion so that it may 
withdraw ilS ~~\le$flfirl;Yish~.::::. ;,': '. ".:.' .." . -.. .., . 

This submitt~:d~~,~tr~i~~LtY:Sfe~l;.; cl~ar int:eDt tQ pfeseivc' th~ fujI permitted 
capacity. of ~ ts operatio~. The s~ljn;ijtti.l. fUrther ~ows L 1;V Steel's agreement with UJinols EPA
that the temporary ·reduction ·in·.pemut fe~ .. wouldnot affect'U:ie facility's ability to resume full 
opc:mtions, without impliCations ofNew;Source Review. 

. ,':..,; -:.: .: 

.... :.: ,; ..... '.. .:: " . ,,' -1,-----..... ·---: -"':'.:- ...... : ........... , .. 
Affidav.it o(William 1.. W!lJt, Attech:ment 2., at para Sra ph 7. 
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On Dece.3~~i~02, ~ ihciilii . .w~. Sold to C!!1~et. ~ xansfe;' Company I LLC 
"Calumet nms er ; ~ ;.' 'c:ago:Coke.Company ne; lc2g0 Co£e1') is designaied to . 

. operate the 8Cl ty p~ Calu.met.::r@ns~r~~ beba1fJ~: :Chicago.Coke immediately began plans 10 

restart the facility' and: .~d ·a. ~11f.a~, traA5:-1.oading op~ti~n at ~be $ite.lO 
. These plall$ included 

developing financipg,)ieg9ti.~ting:~ p8cbg~:~eveloPint locil,.p<?li~cal and community 
support, preparbig applicatio~ for .b1liJding :and. environme~tal p~its~' an~ detem:liniug facility 
mabltenance and repajr ~~.~,~~ .. V(~e. ~h!clago Coke al~ys ~tended to resume fuU operations 
at the facility, ~d cd.UJd·1;ave·do»e·so.without a'pad:-Up rebuild,. it deemed the cold-idle condition 

. an OPPO~~ time t~ e;d~dl,l~t: niai~(m~.and repair activities ~nsi~ with ,its intent for long- . 
term operatioDS.22 Chicago Coke ~tained TKE to conduc1 an inspection oftha facility for the 
specific p~ose of,determining the condition of the facility with respect to ~g long-term 
operations. A report of~~ .. i~e~tio",.eoodu.c;.~ed in May, 2003J is mc;;)uded as At18chment 8. 

~ ...... :~~~:! ... ~ .. :':'> ::'.:"~'.:.,:.'" .'. :,"' "', ..... ~ .: t :. • 

On July' 14 •. ~Q.03::!r!)~~;~·~~.~~ a)ette~~~.:~~~g~ Coke '~ting that the facililY's 
CAAPP JlCriDH had been chimged iO·~nect·tAi..cbaDge i.D oWriersmp to C::hl'cago Coke. This 
JeUer is i~cJiJ~dea ~ A .. ~cnrt( ·Oti:.'q.~o~iT 'I ' •. 200~, Cb,i'cago Coke formally notified the 
llIinois EPAtbaHi.inteiided:t6 Td;tart We coke pl;mt and'filed the .~. con5tnlction permit 
application. Chicago toke ~ntlii~:r.o·· pi, ~e annual pemrit f~~ ~ As part of its restart planS:. 
in early April. ~.003 •. Cbi~atSC~k~ p.iu:chBS~;·afaddit;l~n3l ~c,. the facilitY's allotment 
trading'unite; ("ATUs"i.for p~tpi:i~es9(tp~',E~ssio~ ReduCtion Marketing SYstem ("ERMS'') 
program. 2S' Chlcago: Cok~ w.G~d·n~(h~ve pUrChaSed the' ~cQ.ity's~ ERM~ .A TUs unless it 

. intended. to res~e ~i:opera:1ions.a(t~e·p),a~. Further; L1V eQuId have sold· the ERMS ATUs 
before the sale oft,he hcilitY: Li.V.~oii1di1:aVe'bisd no.USeTOI the~S ATUs if the facility 

. was permanently shu} ~owiil~·TIie'raC1"t.Iiat L'TV did not seU·the ERMSATUs orVOM emission 
reduction credits, ev~ .u~dt:{the pressUre:tb 'generate ~evenue d~g the banlauptcy proceeding, 
is but another' demonStratioDofintent to restarHhe facilitY~ ';.~ : .' " :', 

. .:;' . :;':':'~" .·:·: ... \3:}F.:·~::·.;.~::~~:)+~{/' :'" ''':' .. ;: .... 
"1 Affidavit of Simon A. B~t~~~;~~~~~~"I.j:~~ ;;~b' 3. 

: ... ~ ... ~ .... :" ... "';:v < : .. , ' .. ~,> ".:" : .. ,' .: ". .. q 

19 AffidaV;1 ofS~~)nA. B~cmst~ocr~·A.tti.~ei1l:,3;· atpar~ 3. ,'. I •••. : ... :. ". '. . "',' .. ',":, . " ". ' .. 
20 Affid4vit of Sj~on A. B~c~t'<fbocr, -Att'Ach;,ne~(I3t at paJ'llgraph 4. . ..... . 

21 Affidavit of Simon A. .~~~s~~;t;~~~~~~~i \~ ... ~t .panlgniph ~. : . ,: .. t. '. .. .' ." .... " ., . . -. 
2: Affidavit of Simon A. B.ccmiteibier; ",~;~n~~nfJ;;·at paragraph i .'. ',' . \ 

l; Affidavit of si~n 1.\; ~~~s~bc;~r: '~~~~~i i 3; ~.paOl8ra~h 5.:' ' . . ", . 
7A Affidavit orSimon'A:~e.cms~~~oer,'Atta:c~t.i3i at pllt'llgfaph 6, :'. 
:u . . .... T.·.:·';·:: ... ·· .. ' ..... : . '. 

Affichlvjl of William L.:Wes~ A~hmcnt2.'8j.pa,iagrapb 7; Affidavit ofSimDn A .. Bc~erboer. Attachment ll. 
at paragraph 6.. .' . . .,... ::;> .<', . \ . . ,. . '. . . 
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On January. 1 b: 290j~' Lty .~otifi~ Dliriois EPA thai the faCility w8s sold to Calumet 
Transfer and submirlCd. Uii;iequiiecfdocumeni3tion for tranSfer oftheNPDES pennit. This letter 

,).",. ,'. " , .. ' " 

is included in AttacbmcriH 5: 'On'December 1"5, '2003, 'ChiCago Coke applied to MWRDOC for 
a determination"tbat res~arfof~e.'fat.iiity; and repl~cement oftbe refractory in the coke oven, 
would ~l qU:Mi:£Y:tlic f~mty ~: .. Iuf~jstingrso~e for purpo~es of the federal pretreatment 
regulations. :This ·requesf~iricl~·IiP..Att~~ent j 5: : The application contains a deuUJed 

. discussion .of the facilitY~ .. as ·well.~·$e ~~vities that would be conducted to resume operations. 
In particular. Table 2·iiicl\,!d;e~,the·ac~onS:ne~cd fot.the coke'ovCIl l:iatteti: and Table 3 includes' 
the actions neede;ftor·the·bypro~u~t'-plint.· MWRDGC i~sued its determination, that the facility 
would be Considered' an existing 'sburce, on FebtuatY 9, ~OD4.- T)tis ·determ.inatio~ is 8Iso . . 
included. in Attachmc:ht l·S;: ' .-;' '.': '.:, '. ~.. ..". . . . '.' . . 

.:" ~~. ":"~' ~ JI'~.··;.:.:" .. :'" "'1'" • " •• r" ~ i'. '.. .' 

Illinois EP A'h~':~a:~~stCd ~ilf~m.iWop' on. the acti'Vlt~es tliat.'Vill ;be needed to restart the 
plant. As stated aboY:~ .rao)~.s :2~~'~ ~. Q1~1b'e aPi>1icatio~ i;D A:tta~~ent.15. contain an 
itemization o.f~he acti~lties.tbat:~er~·:W6~1y:~etermincrd to'be oeeded':\o r.eSlart the coke oven 
battery arid.th~.hpr9ductS:piarir ·E~~ar~~~.ons·aDd ~o~ ~odifiCatii)ns to the activities are 
ongoing' and Die ·subJ~ct;io·.CoDiiAA~f:n·!l·g6tiations. Costs 'associated with these activities and 
installation of the PR6Ye~~Sy.~~~m:~·~~tim.atC:c! 8($~8:r'~Mo2~. ..... : .... , . 

IV. FACILITY iis,t~1ii~~·'~~6:~\~~~~ri'~b':~~;'~Q~' 
PERMI1'TINGAS'ANEW SOuRCE ORA MODlFICATlON.: 

•• .' I ••• "" ., ..... • • •••• 

. . ,.,,,, '. t·· .:', : .... :. ...... : .... : ..... ,'. . ... .... 

The following· diScussion supports.~~.oonclusioD that the Chicago .coke cold-idled coke 
battery is an existing .. sotiTe:e;· an.d. ~panhlfi>~.up ~eb1,1ild, ~ pr.qpOS~d·DY Chicago Coke, does not 
constitute a new sour~E: or·a:.~j~r.ritodi~catio.n· requlnpg:.a cOnStnic~on penpit and evaluation of 
New Sourc~ .~yi~~~::;::.~.\'::,~'~ .. . :)~~.j,:>.:.;. ::'-'.:'~' .... '.' : .": .. .-.. ': .. ':." 

'0 , .' '. .~ T.··, ............• :.~\ .. :.i·'· "'; •.. .'., : '1 ". • 

The clearest gwdanee.p~mhg to·thislssue can be fOWld In the definitions lhemse]vcs 
for the applicable ·NaiioJi.aJ'Emj~srori;sumaaTdS'foJ:·HazardoUs Air Pollutants C'NESHAP") for 
Coke Oven Battcrics:'-:40 C.Fjt:r~·63·;iSubparts·L:·aild·CCCCC. TIds NESHAP defines a 

. "cold-idle coke ~"en ~~erY~:as:",8ii'exi.Stfr{g soke oven' bart~.that.~·been shut'do~ but is 
not dism.antl~:·,· 40·C:F:i.·§ 63:~O)':,- renipiUisi~ ~dded.) 'Furtliet,: up'aa~p'i1:buj)d" is defined as: 

. ,I. .. .. >j.. ... ~I .. :I.;: .:.~~~.~. r' . . !.>:, .. ::: ... " ..... , ..... ".! ". ' '. • 

a coke ov·eD:·ba~ry·that is ·a·o~oh:ipleiej-econstructi~n of-an existi,ng coke oven 
bilnery on th.e s#.i9. Sit.e ~ .pa,!i·.Wit}lo:utan 'increas~: ~t:l.:tpe desigtl. c8pDCity of the 
coke plant as O.f~.o~ein p.~{l, 5;·' J 990; ~d the: cap~ity of any . coke oven battery 
subject to' a cons1:rilct-ion p'~it" on November 15, I 990,.which commenced 
operation·beforc··0ct.O.b~r:.27;l9.93.:; Th.e Adn:1i~istrat.ot may det.ennine that a 
proj~c~.is a.p~~¥'p'.~ebu!l~~f ~t)~~tiyeJicoIlStitutes a replacement of the battery . 
above ·the pa4; -e~e:nif ~o~n~:~~on .9(t"hc brickwo~k ab0:v.e the Plid is retained, 

"A[fLdBVi\ or Keitb G. N~Y~~~C~~~~;':~;'~'~~~RPh:5:' .'. . ... 
• .' • ' '.: '; ...* ~ .',: . . . .. ,'~: . '~'. > "0 " ~.:.' •••• 

., .:.: ..... : ... -':::.:.:.: .\:~.:~' .... ~.;I <.:::/. " 
.,. ." 
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40 C.F.R. § 53.30t'.'" ,'.~,' 

, ... '" '1 

I 

" 

.. a' 'It. '.' "'f" ': •• : " •• ' ~ .' 

:' :~.{~.;~:\,"'" " :: •• :. ~ ••• : • + ",. .. :.: .... : •• " :. • • 

As stated on paie"3'ofthe 1:.KE Report in Attachment 8, the pad-up rebuild will occur on 
the existing deck slab.· .. While·the C'I.llT.ent.plans are to slightly change the specifications of the 
rebuilt oo~e oVeD'banc;ry~:as !compaied ~ ,the'existing bat,teryi neither the battery footprint, the 
coal throughput; 'or,1he;amoiWt'orooktho'be'j)roduce~:fWill change. Thus, under these 
regulations, Chicago Coke';'S faci~tY ~uJ~ 'be ,~nsid:eted an,existing, faci~ty as the regulation 
speoificaUy applies existing facilitY i'eqUiternetits to eold-idle coke oven D~tteiies and padup 
rebuild. ,This ri::gura.tiori·l~ ~pplica~le's'pecificaUy to coke QP~a.tiops. and was written by 
i1!gulatoTS who apprec~ate·the.iss~s ~ci~ted v.ith co~,e:o]:lerations. USEPA, in writing this 
regulatio~ bad B. clear·.c~oicc.befw~en,iegw~g these types of sOurces as eXisting or new 
facilities and chose t9 botlfdepne' ani:t ,tegulate'.them as existing f.acru~es.2' 

-- ., " • .,' : •• ,:,,' .,', :,~:. ~ ." • ,~I '.. : •••••• I :. : • • 

USEPA bas a·~tii~e~bliSb~:ppli~y.regir~g·~$t8rt:offa6ilities,th.8t dates back to 
• # •• 0" ;.~ .. i ~ ., '. I •• •• of. • 

1978. A~g to that ;po~~ ,.~tp~a~, ~f a '~ermanently sh?tdo;wn facility" is treated as a 
new souret? f~I: ]:lW'po,s¢S ,of ~~i~~ .~f S!griipcant Det~o~tion (UPSD") review. September 
6. 1978, Memo fi:omDirCctOr9f.~eJ'jvlsi~n ofStatio~ SQurce Enforcement to Stephen A, 

Dvorkin. VSEPA pro~ided,in.:~I~t ~~!f~ f'o)~ow~': , '.: .'... :, 
• • .• ,' • • !,. • • 

A source, whicll,:fiaa ~fshut:dO~;'~uidbe;~ new source foi pSI) purPoses 
~pon"reOp~l.~i}.t'ili~;~~~~~~.~~_~~'enl .¢oD\;:rs~~, it ~uld not be a 
new sourct ifthe·shutdown w~ not permanent. Whether a shutdown was 
permanent depcil.ik· Upon'the iittCntion 'of the 'owner or operator at··the time of the 
shutdown as dete;mined·from all Ule fACtS and circumstances. including the cause 
Qfthe shutdoWn .. a~id ~eh~dlin8·,of..the shutdowD~Y the S~te.,. " . 

. ; '. ~ ".:~; "'r'''::: .... ,,' . ,: ". _ '. . . '. 

September 6,: 19~~;,~Clb~':fro~:t),fr¢,?iOr ~f~.~.])jvisionof S~tioDary Source Enforcement to 
Stephen A. Dvorkjn:. (Eni~~i~·icided.).: .. .' ..... _. : .' .. ' .. ' ... ' , :.'. . 

, ':':, 'i:~ .:; .. ';.; ':.: . :~::~:~<': ,':' " '., . . , . . . 
Over the years, O'SEP A;:i:J8S 'r~st.ate!i 'Ws same position and develQpeii 8 set of factors to 

use wben making a dCtenfti'na~ol{~,~ :WHen fi source was '1erm,ancntly shutdown!' In an .' " .,'. ' ... ' .. ,. .' ..... ,'. -.:', '., '. ;'. ", ... ' " . 

. , .• : •.... '. ;{". ':.! ,::;', . ';:5?t .;i"'9~·:;··>'· .::l~:: ..... .', . .:: ",' 
2? JIIinois EPA bB.$ requestec!.:in(oirnDtioil'~'.!o complia!l,~ witb the /'.fACT ~Ie for (Ooke oven p~hing, quenehio,g 
lIlJd bil~ry stacb 8t40C:1'::!t::,~!'t-6J;:su~an CCC~C~.Tnis new.stan~a.rd'wl\9 ~ed in 2001 and was Jlol in 
effect at tbe time oCthe shutdown'::OIicago Cokt:subminzd its initial D.otific:ation of applicability to tbis rule. The 
compliance dcmon9tration:&.e foT'an ~~(!ingf.ieili.ty·~ u'ot r~uired until 2006. Howevc:', the levels of ae1ual 
emjssiOIl$ prior ~ idling ilre apeiii~d:10 mtcrth,i new, rcgwalory levelS. Work practice standards 10 minimize , 
emissions bave been in pJ.ace pOoTto.;h~ Jd~g;~f.thc plant and will ~ntit1ue after ~e restart at the degree required 
by the regulation: Illinois ~ ~ fias a~o nqu'estid:it;lftirmation 11S.f0 whethl:T the' coke oven baaery would CO'fl.stitute 
an existing bauery' or D:n~.rcx:Oiiitr:w:ilecniatt~, f('Or purposes o[Subpan CCCCC, According to the rule, all 
affCl:tcd existing N>Urcc i5 '8 ~~e 'wbi9h .commenced ·consl:n.lI:tion or reconsl1Ue;t1on before Ju~ 3. 2001. Thc coke; 
plant was construCled beftjre iuij"3~-~OQ~; ~~t ban ellis.ling sOl.l.TCe. Funhennorc, according to 1he other appJieable 
NESl'JAP standard, Subp~, J,...pad-.up. .restarts ~ :'defiDed as rxisting facilities, . . . .. 

• '.. If ' ''', • • 1'- , .. ,:" . '.: . , .. ::" .,' '. ':~ : 
, . 
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. :', 

'. • I .... : •• :;:' .:~'.: ... I ~.'.: ,,~' ~:. ': • ,t/ .' . :; <, .; .' ': ." '" ; :. :. '. > ; . 
October 9, 1979:~!=n~:fr9m'the.R~gioD' yn ~hi~f Air Suppon Brancn. 10 Shell Engineering and" 

. Associates, USEPA cl~i~es:t'ba.t the:Jnte~iatioD oftempowy ~d permanmt$hutdoWJ'\ is 
based on PSD remUa~.ops,,.!.=~a~:to:1he'4ermiiioJi onempo~ emissions and the use of 
cr.editable offsets .. i¥s.·~~~~i~~/~~tablisb[ed] ·EPA .polic~ .that temp'o~.emissions and 
temporary shutdo~:~ ~nsid~.Jo.JJe of~o--yeat duta1lop !ll ~e~.~~ The USEPA letter also 

,w -goes on to say ~~,o~e!:;or ~p~a~r;~~ re~ut the presumppon qf p~anent shutdown by " 
demonstrating that ~~e so~e ,~s nev~J)nteDde,d tQ be l:\ p~fln8I!ent shutdown. This could 

. include such thiD~,~ pr'~ce~~es~ whicl1 :were taken' to maint,ain the so~e in operating , 
concUtion, rnnlnt8ining iU{eIii.issi~mveDt6ry,i,n ~e state'iJ?ventory fiJe.1?f actively p~uing the 
repair or reconstruCti~ri:!>.f th~ so~.'~: A.I~6· rna.kiIIg,tb~. same po~trts ;~ the guidance "Order 
Partially Granting and P~aU)' De~yiI:ig ;Peti~~ ~or Objection 10 P~t, III the Matter of . 
Monr~e Eleetri9 ~irn~p.'¢':fJ,:nt,:.~~!~r.8Y l.o\lisian~ In,e: '~??~~:.O~~r~~~Dg.Permit, Petition 
No. 6-99-2 (USEPA l,999}:'. ' . '<',:.< ' :' .. " ,", ..... ,.,' . , 

f, " •••• <_~ ..... ~.,:: '. . . ~".".,., • .:. . 'I' ~ • 

In generai \iSE~g~~d~·"th~,~,;F~/~~atori.,~i~ti~n at $'e ~e of shutdown 
based on all facts and:~i~cum.~C'~~:' To·detennine.·the ;n~ of~ owner/operator, USEPA 

- ",: • .;: .......... '" ". __ .. " ••• f. ". ~.. • • considers: '.. ., .. ,.. . 
",: ', ... ':'" ...... : .' ,." '. ' . '.:1 : :.: 

. , .I·, ..... : .. w-.~ ... ~., .. t. I ·' ... ·:·;:· ,': ~ I,: .~ 

• .. lntent of oWncr't4uestait and x-eason for the shutdown; 
:'. • .. '" • • ~:. " I' • '. •••. 't. I... ... f' '. ." •• '0 • •• ~ : 

. ' Status,:o(Q~t.i~.E~~i.t;.: j'" .• > .. ' , . . . : .. :. '. 
• Status, of eP'1i~iOIl~;jn.stiIt~Hrrv.entories" ~ml$.$.ion c~4~ts, a,nd aJlowances; 
• .' T.j.!D~~e.betW~:ldl~·8nd reStart; :. ,.:: .... ;. :.'. :..... .: 
.', .' 'O~going'm:8intcr:ian~e, 'and ~ctions dW'{ng; ShUtoo~;· ... 
• . 'W'heth~ cli~~tiing:h~~~bc~ed;' ". ,'.,','.' .:.' ....... ' ". 

• " ." •• " • ..'. • • ,," .".'. t .'., .• "'. • ~ 

Type.ofmod,i~catio.n made during start-up,ifany; ~u.d . :'. 
cosis':assOciated:;ntll ih.e r'cstan activities .. :" ::,::: . . .:: . . . ~. - .. '. . ~. , '.. .". . . 

• 
• 

. : : .. :~.!:.\.:::.(.:.~'~.:.: ~':". '~":'.' ~. . ' .. ,', '"' .. 
.. '. .: ..... .. 

.:' '., 

Id. 
, . '. . 

1 .. 
, . 
. ,' :', :"::'~·'·~"L~~;'~<"·"· .. :l =;.,:: . ' ..... 

As demoDs~e!i ab,?v,e;,~i.t;~s.·vrv.;'s intQ.ltat tho time·.of,.an~ .during th~ shutdown, and 
it has always beenc:hi~go: ~ok~~s JQl!"Dt, :~o ~estart operations 8~ the ~ke plant. The facility 
wou1d n.~er. ~~;k$oI?~.thfgu~h ,~~:,ex:~~.i?:S~.ve.b~t-idlc pr~e4~~~ :~j~ ,inten.ded to p~~ntly 
cease operations,.\., ·.Th~ fa~l~ty,~enrslgD1.fic:ant resources eonductmg the shift.by-sh,ft actlvitl.es 
that were docwneQtcd.:iii'the:, cbocicsheetS, as,welles Uie weekly reportS sUJllIilarizing the same, 
cxamplc~ of whiclf ar~'~opt8.i~~)ri' f\~~.~t 6 .. These s~eps .were devel~'ped as pan of 
specific ldling plans pr~'aie~ tot. :t?:e:fac~ty:::Thesc actions would, onJy.be' needed jf the plant 

,. . ,.' . ~ . . . . . 
~ '. • • - • .'... i."' "., " " 

2J~ee bot-idle proe~ures al. A~ach;en~ S; 'Afti~t of William L. ,west,· ~~thmCn~ 2, at paragrapb S; Affidavit of 
Michael A: G1'8t30~,.~ttac.hm~.3: al pa~ph,5:, ' .. : ' ..... ' " , oj' 

: ': 
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'. :1.: :., :" ' ..... ·,.,,1:.: . ::": ': -:. . ..... : ' 
were intended to'·be·,resta!"ttd;:·,The C6tmriltmmt·oftime, efforl and money to foUow these., 

·procedUres dem9nStraf:e,S th~:jnt~t:ofth~'facility to be res!a.rtetl at som.e·tim.~ in the future .. 
. , :;o"':.::'~~.~i~~t.· :-:;,"<-:';:' ,"" 1/.· :~ ... t.. :.".' " •• : 0.: ..• ' 

LTV was foreed:bYi 8p outside infJ~. ~o place the plant incold·idJe mode due to its 
pending bankruptcy. ,:It ~ in ~lY:~s Inte;rest,· hQ~~er. to PI:es~e the, yalu.e of its' assets by 
taking steps to ensure t!le"pl~t, could~~effi,c;j~y r~~d and ~us it took appropriate steps to 
do so. The facility,expcnQed gmt effort·~ metbodicallyconducting the Cold shutdown 
procedures.~· If.~~re were oo,iD\.ent~ restart the facility, the equipment would not have been 
b.an~ed is it was)p ~.!~1!~~ ~o ;p~serie ,!.t.!or :fuJUre use;.lhe facj~j~ could have demolished the ' 
eqwpment and sold,t o~remo~ ltlqr,dlspos~. However, theIe..c~tr·,!ent to great lengths 10 
preserve thE) equipment,fot ~~ ·ope~tion.s.:'" ,',. ': " ' .. ' 

. . •... ~o""::'i"'~" •. : •. : ..... ~.: ••• ":., .~: •.. ,:, :: ....•. ;; •• ,. i..' • '. 

Alst!,'as:,$~~,~;~~qX~~~~~,~9{~!~~~: C;~i,~ag~ cp~e ~~~:4i.~y~.~egan plan~ to rtsfart 
the facility. This effort jncl~ed the',cc;>plmissioniDg of the: TKE' mvestigation and report 
(included as AttactuD'enn!fQ~liii$g.tlle.aCt'i~ties that wou,Jq., ~e needed tO,restart the facUity' 
(See also Attachment :.r5).:':;l{~th~tv"and, ~qago Coke have 'b~ diiigCJ:it in communicating 
with the entities w:egulatipgi\le,t8bilitY; maintaining permitS'Sod submitting.appropriate fees and . ·,r. ..'-.J •• \:t.··,~ ....... " ..... ~... '. . " ~.~ 

. reports. (See Attachi.nen~ 9: 10.-,] li,12,l~, 1.5 and.16.) This signals Ii ~Jear intent 10 restart the 
"facility, wbose:e~id;jciie'St,a~s ~s~ceSti.ned IiOt,.bY, the intent of the owDers/operators oftQ.e 
facility, but by',a 'bW:i.uPtcy,p'~edi~g: .. :',. " . . ' 

, ',',: <" ;'~~~i~;;: .. ~~'~·(~r; ,~'::, ,';:;\', ,; ... , .. :;, ": "'. :,' 
1. Status 'of' Cum.nt"o.per'atii:J£ Pcnnit.'I ',' . 

'0 • • '\ : •• : •• ' •• ;. .";" • : t. '. 

U~EP~'~~(I;c~N.iders~e:s6ituS~~f~~t operating periiii1S in det.trm~ing whether a, 
shutdown is pcijil~~'i' 9( ieinpohir;y;' 'A'~, aemon$tTated ~bove arid 'in Attach,~ents 9, 10, II, 12, 
14 and. lS, l,. TV 1Ul~ :Chi:C'ag~'CC!lke ~3ve c~nt~Ually sought to pTese!'Ve the .facility·s C~pp 
perm;t and MWRDGC D.is~8rge :~'ulliorl'i.8tion,:' Ndther Ch.icagoCo~e, nOr LTV bafore it, has 
requested that 'the' pcrin'i~:b,e'ai~~ontinued';'lPese penn its' l1a-v:e been in fujI force and effect 
during the bot.itUe.I1lo~e;:',cOl(f;idldnode'and':the facility's current plans fOT restart, As 9hown in 
Attachments 1 ~:~d"i'5:;Ji4WRDGpJc:ciogtuZ~, the' fac~j'tfs inte.ni to restart at full operation and 

, even detCW1iped tQ,at, :upo~'~ )~~,facjJjty wo'uld' be' reguJated as an existing source, While 
the CAAPP pe~;1'!~e w.u, r~uct,a;~un:ng the tenn 'of the c91d·jdle status, LTV m.arle it clear in 
the reduction requosl' at' Attacnment 12:that ·tOe reduction ''Y8.S 'premised on the understanding that 
wlwn the facility would rC:sum~:o~:crlition1'~'fuIi pimnitted capacity, ~1hout applicability of New 
SOW'tle Rfvir,w, would:~pp.ly, ~tI) ~mteP,t ,o.f.thc ~I.p~t'fee. and Ch~c:ago Coke bas 
indicated its intcnrto' pay ',the full pennit fees.:. ' " I ,::0" "., ,', 

•• '.. • 0 •••• , •• : • , • • 

• ',,' .~...,~:. I' '. ,. , :0.::. ::. '. '. . .. . .' 

Illinois EP A: has:Jiqu,estefnnf~rma~!9n 'reg:ar.d.ing ~ports and ~otifications required under 
the Clean Air Act for. oper~ijon~,ofthe.facj.lity" Cover l~tters fOT'the follow.ing submittals are , 
included as Attachment t6:.': ':"',,, ?:'~ " '. ;.: ," '.' '., '. . 

.. :." .::'::,t".: .. :· "'~ .!_.:':~:':':.;,.:, ..... :.: ":', . . .- . 
l' Affidavit oiKeith G, Nay. A~~~i 4;,~t;p~g;.a-~h 2; Affid~vi~ ~rMic~el A, Grabon, Attachment 3, at 
paragraph S:, • ,; ',' "'.'" , , 

•• :' •• , .;'. ',0.- : .•.• , • • 
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:.' " 
'n .: .. 

" 

, " 

..... " ' 

. ~J~:~~:~iian~. ~~~ifl~ation (or. 2Q03;' . , 
" •• '. : : ..... ".:.: ,*' :...~ •• :,::' ~. " ' • "t.' .' 

• Annuil seUo~'ERM.~'fCPort for 2003; and 

'!: "~t~' Q:cl~~~io~:~i ~~~iI.l~foi· NESHAP, 
. .' ..' .. \ ., ~ " ~ . .... . ". . 
... 

" . 

.' L 1V and chldgt; 'Coke: h~~'e beeD diligent 'in fiHDS ~l required reports, notifications, 
. certifications and paym~t ~fp'eniri,t fees.during·the hot-idl~ mode,and cold-idle mode. If 
Dlino;s ~P:4 w~~q!li~~ t~,*iew'~4d~~~.J:epoi1s fro~ th~ time period, the reports can be 
[oUIld in the Dlinois.Ef.A '5, pie or reports ~ay "be. r~eved from company files on request. 

. 'Clearly, the facilitY. b~.D1#~~~Jts~!S.,apd fulfilled its obligations for submittals undc: 
those permits. . .. ~, ,,' :;,':' . ,-:":',' .. : ": ' . ,. , 

::.:: ':_':t."";~:. ~ ~"'J:'::'!~. : .... ~t.! !.:; :.~'., ••• 

3. ' Status of Emissjoo!l in Stide Emissions InveotoO'. Emission Credits and 
~1)~~riee3 ':,,: .::'. :.; ':;':;" j.! d.' , .. ,.. ' " ' . 

Ttnr.d, US£PA 'hlso iooks at the sta~s"of current emissions inventory emission credits and 
allowances. At, pai1"of.i~ f~s~:'pl~~,t~i~go ,C9ke purchas.ed~ at additional expense, the 
facility's ATUs for pWpo~-~{ihc-;EI!-MS'pr9gTam:'o. ,Cl)icago .coke, would Dot have purchased 
the facility's ERMS A nis :Uni~ss It intended tb resume fuH operations at the plaut. Further, 

, LTV caul d QBve-soid'Jfh~ ERMS.AlVs befo~ 'Ule ~ e 'cir' the facility .. LTV would have had no 
use for the ERM,s An,.is,if~he fAcmty.~~'pel'IlWi~nt1y' shui'~o~;':Th~ fa'ct that LTV did not 
sell the ER.:MS A ruS"Qf VOM eriUssio~',~uction credits:' even Urid~r 'the pressure to generate 
revenue during the be.nkrUptCY proceeding, 'is but ano,ther demonstr.ation of inlent to restart the 
facility. It is also oUT' understandmg ~ the potential emissions from the facility are still 
incorporated into the' :~~~e enli,s·s~~ns'.in~'entorY ~l'ld"h~ve'never been.' ~or were the)' planned to 
be, removed .during' t}j~ idle' status of the. facilitY .. 

: . .' : .... ;.: .'.~ •. ~:.'.-;," .. ' :':,,; .. ~ •• ;1';_: .,,:'.'. 
4.- 'Time,FrarDe BetweeD Idle of Operations and,Restart, 

'. ',:'.: ".~ "'.:~ ·~"'f~·~·~:··;{(\·.;'><.:':' .... '.". ~', ,'! • ~!' " '.' 

A.s mentioned a~ve~,:USEP,~-h~ ttP!,~.my,1>resWried;:ahsCnf evidence, to the contrary 
frQrn the facW~Yi'~t a's.hu~dQwn ~s.pcniia:OeDt.ifjt lasts, m~.retb~,two ye~s. The Chicago 
Coke coking opera~ons',"!e.Te p~~d'in bot-idle mo4e in pecember 2001 'arid cold-idle mode in 
F ehroary 2002,. Thus. 'tb~, facilih~'~ shut, down less'than two yem to the time of our restan 
notification (October it 20(3): ", ", ; '. ", . " . '. . ." . . '. . ., ;.... . ~ 

'ft . . . ::'.~.\ !~:':.\. ' ... ~ .• ~.;-: ' ... ' .... :: .... .. 
A ffidavit of Willimn L:~+~I;;Attilcbm':nt 2; at pmgrllph 7; A ffitiavit. of, S imo)'l A: Beemslerboer, Attachment 13 

at paragraph 6. ..::' ....... ': ... ~.:' . ' . " t 
t· • 1 • t '. • • ~ ••••• '. * 

;. , ' ;', ; .. : / :~:.+ .... < ~',:.~~)':::' ;::> ' } , '.' 
. :.:~ ,; ,: .:" '. 
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. 'I'. 
Mr. Donald E. Sutto~;' .. ' .. .' :,:' '. ., 
May 3, 2004 . . .. ' 
Page.l3 . . . " 

. " .!t.~ ." .. .... , .~ 

, . 
Illinois EPA ~ r~u~~tc;d'infonnation as to why the facility sh.~tdown should not be 

considered to ~ perrilah:'?lt when it extended pasl'Ma.:ch 6f.2002 or 2004. The March 2002 
date has no special'significance, other than !.l reference LTV made to MWRDOC as to its 
expectations regarding.hot-i~e ~.(~~ Attachment. ~O). Ho':"e:ver. the inteFY.~ decision 
by the baolcruptcy cOult'to put the 'facility in Cold-idle status in F.ebnwy 0(2002 ohanged the 
facility's expectations as t~: tbe ~.~,eJine for restart .. IU to the March ~004 date, again, the 
federal guidance proyid;es a'presUmpti~~ ofpcrmaoent 9hutd.o~ ~r two years; however, 
evidence to the contrary, lil~e ttiat.~ntainc:d her~n. may b.e used to rebut andlor overcome the 
presum.ptio~. , ' ' 

Illinois EPA 'h8:s ~ed for furthe~ infonnation about the ~pact of the cessation of natw:ar 
gas firing to the c;oke ,~v~,e.~':Y:: ~ ~t, ~s: ~r, ~~~. t~e ~~ that ,1M, refractory now must be 
largely r~l,~'r¢ ~s,~t .. ~.e:Ip'~s.~~,~.Il:~ 1,o~ger ~,o'Y~, ~~,~ f~,!~ ~e coke oven battery. 
However, tbe damage to the. tiriclcwor,k 'was not unusual for this type of operation.31 As shown 
by the MACT rule di~~~~J~f~b9v'~~);a'4~~~,~b~lclS' ~ ~orm81.~d ,n.~~~~ procedures for 
colee oven batteries, Neyerthele~s.,i1ie-fa.cih~ ,took great care to mUlIl1l1ze clilS consequence 
through the hot.idJin'~ .a~d(f~J~~i~~ p.~oc.~~~~s: outlined in A~~e~~' ~ and 7. 

:'. >'.. '.\"~.'~,~:~.~ ;:l~'~.:;·:-''': .i~· : :.:.:~. '. ...., ... ~. . 

Further. as $qvm by tbC .careful documentation of the facjJjty i1') Attachment 6 and [he 
, rICE study inlobJ' (Att~c:n'i'8)~'ilie' faCilitY was'largely successfui ill maintaining its 
: operability during the idling,proceSs. 'Page. 2 of this. report states that the plant was properly 

"mothballed" when it ~. jeUed an~ ."ext,enSive .effort was made to piotect the structure, 
equipment and the pipIng:" 'i}1~:~iport al$,o st~ted on page 2 ih~t ~~except for the refractory, a 
mlUority of the re~t of the llicility 'Cali ~~ Te~bjSbed and reused, ,,'.\ .. TJ:lis r~port document!! that 
the facility·follo~ed :thi-G(Ua~iiHe'pro,Cedure's'and did evefytlUJig ifcouia to maiDtain the 
iacilitts ability-(or rcs~edoper~i:ion. The' eXtensive actions·t,akfm by the facility in the idling 
process would not ~~~' ~~~)~~fo,r, ~ pl~rs intent. for ~~g operations. 

: .,.. \:: •• ~. .~: •• ;'".' •• :.......... • I . • • 

As we discussed'~ om meetmg'lastwe'ek, operations Could be reswned at the facility 
without Ii pad-up rebuild:: :Ho~evei;'thi!typ6 of startUp would be base4 on .repairs tbat would not 
be consisten1 with ,~on.s~tcnh p1an~ to :6pe'ra~e:the facility. Long~tci1n nlaintenance costs would ' 
be increased ~y such an appro8ch:Wld. ~ddltiona! 'pr!lduction hllc:rruptions would have to occur to 

~repair the. ovens: o;~qJ~~:". C~~\~q~~~y~ "tf1t: ,I!ID~t. ~fjici~,nt appToac~ ~ ,to commence the 
pad-up rebwld now, "Vf:e Iio£e.d~O~~;~;, U:lat~$~ ,facib~'dld, choose tc? commence operations 
without a pad-up rebuild :at':1Ais';!irpe.,:~e:fac~jtY,·c~u)d resume operariC?n~ wit~ comparatively 
minimal effor:t ~. eX~5~;, r-:hiclj;~oul~, p,ie,st,mlably allay 'Il1~ois,.E.P A's concerns about the 
pennitting irnplicatic?JYS, ~f.tQe 'over~n)i::starf~ff.ort, " It seems inapproprjate to discourage the 
implementation ofme~ns.lo insprc the most'efficMot op,eration.bfa facility, both from a 
production and ::m envi'rorlfuental s~poirit: The timing of actuahestart operations depend 
upon issuance by lllinois EPA of the construction permit for the PROven System. But for the 

• " '. ., • ... .: ••• ", 'l~',' '~:.' • t·".' . . *'. '. 

-3 '-A-m-,da-v-it-o-CK-e-,it-h.-G-:,N-, i-'y"";~;""tta"";'~:-','"~~14\~p~~gTaPh'~''' ' " : 
. ," . -_. . : ', .. ''': .: . ;", 
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.. r;J·,~::~.,,·· ; :': .:I.~.I 'J'''~ 
.' , 

Mr. DonaldE.Suttori·:,,,::./::. )':, ...... ':::'.';", ':':, ' 
'lIft 3 2004 ': ", ,'" , ,; , , 
J.YAUY , .~ ··i .... 'f: '~'.i :.,.; .. :'t .. ••.. ~.," . ',.. . 

Page 14 ".' ' .... , ' ,,~", '.'. '~, ',' , ':::" , : ' : . 
. . ... , ...... ~.l.: ~., ".~'" :, .. ,.-1'1, ' .:. • •••. • 

, Dlinois EPA's reCent request'for,~nfo~atiori regard~g re~tart aetivhies. we ~ould have already 
started restart activiti'es. ':~. 't.. '.: : , ,~, .:::' , ,. ' 

~'::t. ..... ; ... ..: .. ! :~~':' "" ."5~:·. :.:'" . "..:.,'~ ".:.,'~' ' ... \.~ . ' .. 
5.: '. Ongoi.ie ~Ma.inf~i:;~ne~:mlHD5pecti~DS 'During Shutdown ... 

. . '.' . ..'." '. .' . 

After ~e' ~O;~1~~ ~l~'~:~U:n#a the faCility rnaintairied documentation fuat the bot
idle plan was beiDg £dllo;Wd'Prdperfy: A'sample oftbis d~cumcn1alion is included as 
Attachment o,.which includes a:sample.chcckslleet for the ~ke ,DyeD battel')'. This cbeckslleet . 
was required to be co~p1ete(fl?~ ~VerY.·shifi, i.e:, three times pet' aay.f lb'e:c.beckshect lists the 
activities 10 be conducled;'suCD"as exemsmg ctrtain pieces of equipment. 'or mOnitoring readings 
on certain' pieces' or eqUipm.ent. ' ~c. cbeck$eet .also·lists the personnel tbat conducted tb,e 
activities aDd their indicationthtfthe. ~vities' were completed; The second document in 
Attachment 6 h; a ;.V~~k{y'report sum1Mri~i~g"aJl of the documenUtion.in the ehecksheets for the 

. prior week. The doc~~ntatio~.J~lo~fo~ed activi!:ies co~d~ted DC?t'Only with ~he coke oven 
battety. but ~S9 ,w.i~ ~~.:~~~~~~J~J~t,; ~p,t~tj~.~p ,~!l~~~, ~~~)ipi..: ;, . .... ..... , ::~.':'''.:~ .. :"'~'; ....... ~ .... ';~' .. '. . . 

A~hment '1 coD~ins'a Jj~ 9f a~tiviti~s' that.were und~en.forJhi cold shutdown of 
the coke oven ba~rY:;.~litleS: ~yp'ro'dUcts'pJimt;'inateriaJ'bandIiDB, 1!il4 otlier general items. 
Attachment,? also'contai;P'.the.p'r~~ th ... fwas followciftor!be col~,shuidown,ofthe coke 
oven battery. The faclli~~:.atoJig ~th, ~$:aDeJ CJe~ ~\,r~" CarefUlly eieaned almost 200 
tanks. vessels,bcst excliim8ers 'ahd;sumps .. -.along witb.associated piping and.lincs •. pads and 
con.ft··nm t "....:..~·32 :":.'.'. '.' ',' ,' .. ' :.::' " ;;. ~ •.. : ." " , . . 

141 en ........... ,,' .,'., "j" • ' , '. ', .. "' .• ,."'. .:., 

.' • • • • • : .• ,. I. ! ~: '. : .• :.: ••• , - '.' • .' 

TKE 'c~tid'uct~ ~::'i~·sp~tibrt,. olth~', f~cility' in'May o{2003, 'The' purpose of the 
inspection was to detei:xnine the, ~pit9-i'90D Of~l~' facility :with respe.c:t to resumjng long-term 
operations. A report: qf·tnjs'n.Spectton;.~tJ~,z:t:speCt.tO the tas~n~eded (or'the coke oven 
battery. js included ·a:siAtf~tih.meDt ·8>~s·report:doctiments 'that'tfie'faciliry followed the co)d~ 
idle procedur.es and did .~~g:it could to maintain the filcility's ability for re,umed 
operation. '. "·:,.r't:::,~,:>;~' .:.~:'~.;,;,,::;: .. :' ':> :.: ;..... .' '; . '.:'. " .:.- . 

Full-time ~~G~iti)~~.~~~,fuairi~~ed:~t ~e fa.~iljtY.:al~rig ~lh'a fuJI-time electrical 
supervisor to contin.u~:u¥lY.:lhspe¢~ '~d .z;ncUn~ .systems· ihiough,c>ui ,tli~ plant 3J Further, the 
fadlity has.lll~int8ined,vii~#izi~·,aotivi.tiel. 'The~e ~ctivities include freeZe protection on the 
potable water pump $tatiori~·thrQugh,tlie ~e,.of'eleotric heaters, S3 weI.! IlS draining of aU water 
lines in facilities V(i~o.4t b~ti.:w. 'Af,cQrdingly; l?Qth. L TV aT¥! Chi~ago, Coke have acte~ diligently 
to maiatain and inspect: the·fa:~1.HtY.~~~~,~~ \'jew ~~8J'd re~ed. 9peration. '.. . 
______ -:;..-~":'i-""':':';'" . I . .'.:.":";·'.I~ .".. '., .. : .. I- 4;:" «.' i.· • 

Sl Atlidav!t OfMidJai:I'A:;q;~~~.~A~.~bmeht'S.:a;·p.~ra~p/'i.s; Affi4~Vjt.Of.~cithP.;~aY"Attachmcnt 4. at 
parng1aph 2. ", . ,. ...., .. ' , •. '. 
" " .. .:,; ... ::'<,.:"' ... :: .... ;:.;. !'," . '. ,:'. " . ': 

Affidavit of William 1:. Wes~ Artaclunent 2 •. at PIl1U&\ilPh. 6; Affidavit of Keith G. Nay, Anachmc:nt 4, at 
paragraph 4, " "',' ., . , . , . 

" u', ,',;: .... 

:w ........ ::: .•. ::~ .. l .... : .... ;:; .. ,1:'-' •• 

. Affidavit o(Willillm t.:·~eSf' ~~.h,m~t·~.:~tpa!8waph6 ... ·. 
,". :'~~'~~.::-/'>"" . 1:.::.~: .. ·' .~:\~ :.:~: '.: 

. t" 
1 ••• : .,," 

" .. " 
. ,' 

" : 
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:. ".:' ~" ". ,::" ". f:. .' . . , 

Mr. DODald E. Sulton 
May 3, 2004 

. Page 15 

...... , 

.. '6. '''; :Whethe'r Dismantling:Eras :Otcu!:!~" , 
,.011::·1~.:'~':~tl;' ,1"':. !~ .... t,.; ..••. / " , .. : .";'., '~"""'.' '. .' , 

No demolitio~ of ~y .~iii")aiilgs ':~ p~~esS fac:iIiti~ that will be' us~d' in resvmed 
operatio~ has been.co~~jl!:t&:l.l,~::J.1!~o~e. ali nec~sary equip~ent r~a.iPs in place for use 
wben operations rc;sWDC: . ", ... ~ .... '; "",/'<' :.. .. , ,'... , 

, '. . 
. , • ~ .' • I ~: :i, :' .. , " " 

7. TYp~ orModificarioD'M~de Du'riug Startup', if Any . . " ' 

.It has alwaYS'be~~.~:n:rt~·io,~ the facility.at the: saine capaoity as eXiSted prior to 
idling., As stated 0I!.pitge~3 ... Ofth~.m ~ in l\ttao1m)ent 8, the pad-up ,rebuild will be 
conducted on the eXisting Cieek',lab.';Whlle the CUlTenl plans are .to slightly change the 
specificationS ~'th.r,,'~~qW .. 9:C?.~:~· ~yt~~~~~~ ~ ~,I!lpared to the existing battexy, neither the 
battery footprint;,tP.c·.~'Q~~,thJ:Ougnp~'o/:tl!e ... atnount:pf col\~ to ,be.prod~oed win cbange . 

. ,~ . .,):'.':-,~:~~~.:~~"~'t( .. :'.'; ~'.:.:: :_, .' ... ".:.' ." '*. ' .' 

. We note ~ iIi' J~y.:or'~003;:USEPA isSu.~ i'determination to lllinois EPA regarding 
the PPG Industries g1~s·manUf.aciUi1ng:racilitY in 'Mount Zion; IllinoiS. A copy of this 
dctermin8riOu is incJuacd·, as AttachmePl 17 . .In that detennlDatiOll, USEP A concluded that 
rebricking the g18Ss ftirmicewould' Dot tie subjeot co PSD. USEPA stated thot replacing the 
r.efractorY brick wO\lnhiode~tiJl~lihlj{~triissioDil·incre~e·either. for aJ)l1ual or short-term 
emissions, due to there b.ei'Qg no',ehan,g£! ill. the.lootprint Or capacity of the fumacc. The same 
principle applies ber~ as'·~~ ~~:th~·:wm .~~ no. cnange to fWUaee footprint Of capacity. 
Therefore, faplacemen(Qf·~e.r~¢tOiY.:~ijek d~es not mgger'New Source 'Review 
applicability, '. ':,':.: .~. ~, < ,':.:'; .,j .:.,' ,.' •• '.. ':' . 

. . :.;.: ;.; ... };'~,.\.~f:.:.~i~'·~::I;:~).~: '~:\~'?~:" .. ',.:. ..... . ,:.' ", 
Illinois EPA'}W'requeste!i tnfQnnatip,ri' addre~Sing the anoual capacity of the pJant with. 

respect to any poten~i,tJ;~~~:~;Ca'~it&.·8$CO~~.toNstori~ ~pacity in,1980. C\ll'feDt 
operational aod:.prodU!;tion Jumts.'Of~800. tons, o!.coal cbarged·to. the coke: ovens per day are 

" '. '. • .::.f "'.' \\".", t ...... ' ',' ~ '. .t '. ".. ' • 

included in' the fa~ility\ s CAAPP p~it' at. Cqndition. 7.1,.5( c.). Chicago Coke has no intention 
of cbanging ,or ex~Cdin& qu~ limii,~Ii,\".~ :as 'stated in the P,rccecfing' paragraph, the pad-up 
rebuild wiU constitute'lli~;same coke ove.n\:baft.ery as has always exiSted at the facility . 

• ,..... " .... '~: ':... • .'. ;,!" : ••• ' " ". ". ". : • 

Potential emjs~~~ fri>ril:·t~~·.~dke:ov~~ ,bafteiy ~.dei~ed in ~. inStant construction 
permit application at·E~b·it'2~a,;:.G:; .. Batiery·PTocess ~~sion 'Infonnai.i~n. These potential 

• .'. , ....... ' ",\, ' .. .: \,' •• :,,'t:. .• ,'." I , '.. • 

emission; an~ the corresponding.tfu:oughput,s, are not'restricted by any appHcabJe regulation 
(except ~ spetificaUy ~ot~ fOT·.PM :~d.;P.M.I 0 emissions '{rpm the underftre Slack). The 

. . ' ... ~: ::::(~:., .. ~ .. ".,:,: .... :.:~ '.: .' 
.... ~ :'., .. . .. ". ' .- . 

• ,.. .:,;':~" ,.". • , ,.,,:,,::,.. :." .: 1 . 

J5 Affidavit ofKeitb '0: Noy,' Art8clllii~ril4 ... if.par2grliph 2; Affidav.it of Michael 'A. Or815on, AtUlI:hmcnt J. ar 
pal"llgTll{'tI5 •. ,:,.,,::,: '.' ~,' '::,':',' .': ~": ' . 

. ' . . .'. , ~ .... . . ..' , 
)6 Affidavit of Simon A. ·B~e~i~bo~r::.i,;~ehn)~t "3, at paragra{'h 7; . 

.. ' ~." . 
. '~,' ~.;.:. ~'.' .. ~:~·/~:\l:.··."':.'·'· '.,': .. . . '~'" . . ', . ' . 
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Mr, Donald E. Sutton'; ,"". ": " 

May 3, 2004 ,:. " :.' . :. ," ,:. , .. ,,', 
Page 16 ,', ..... " 

.,.', '" \. . .. 
• : t,'.'~' " .. ; '. _I' . • • • '. ! . 

potential emissions and! ~!l~Sporuting thro~ghputs atc con$iste.n~ with the emissions represented 
'in the faoilityts.l98Qic'b'nstruc~io:u ~it. ·,The~fo.re, the,pad-up rebuild and the restart of the 

" fatUity will. ~esu1t in· no .. ·jl'J.~ease ')1\ ~~ei~ of tbe fa~i1ity ,'particularly as compared 10 historical 
capacity in 1980:: .. ' .' ",.;,'. ! " ',.:, ". ,', 

.' >';;\:{;:~: ::,: L.;,:;, ~::::, ;;; , 
, ..... ; .• ,.::. 

" . 
, , 

• • ... '.': I • ; .' :' 

IUinois EPA ~ fe~uiist~d ,~Qnnation addressing the change in emissions that would 
. accompany the restBI1'<:lr.~~.f~ilio/,!.As di~uss~ above, there will be no, change in the 
maximum th.l:QUMP~, of:~~ :¢o~'~~~P~ ~~tcry .a~f;f the, pad'll:P .rebU:i).d. rJ1ere will be no change 
in potential to' et]iii (-"PTE"). l'h~r~ ,y.ri~J ,a1~o ~ DO ~haQge to the potential or actual pOint source 
emissio~ ni.t~;. either'.in,p'o~d9. ¢[ ~~~C?~ 'per bQ~Or top Q(~al processed.37 The same 
emission factors'ded prior:io Idling will,be used amr the Testait. Actual fugitive emissions are 
likely to decrease as is usUal for a pad:up re.build.)' The subject permit applicition ror the 
PROven System, .aJthough',expecled.to funher.reduce·1he emissions from theookc oven battW)'. 
did not even request additio~ .re4uctions·ofallowable emjssions. It is also our understanding 
that alJ current and futuie"applicabie 'reqwrements can be met with or without (be PROven' 
System. ' . ':', : .... ' ':" : . , '" :, 

. ...... .. . ':""..~,,:: ',. .'~: ~ .'. .. .. \.": .. '.. .; ' ... - . ;' , 

Accordingly,"the 'pr9posed restart:of.coke operations win not.meet the definition of. a 
major modification t~ ~~',dcj'S~g'qp~oD:' 'The lcpiur and Jitain1enanee activities required for 
the p8d~up rebuild-\vilh:i6fiilcreaSe piqa~C:tion.or l,ead to a signi'iicant net increase in emissions, 
In fact, emis~jotls' frorit ~~ ~oke b~l1e.ne!i ;Wiil rarnaln uochariged. Throughputs through the coke 
battcries'wi)h~D, the same as .\lefore~e f~i1ity' ~s :put 'into colO·idle, and as originally 
penuitted in the 1980 c~ils~o~'~i(an(( the CAAPP, ~1~. ~o modwcatioD to the 
cw;rent CMP), pemiit Pl0~"~O~:OT,~ni:i$sj~n);mits is ~.qujre~ or requesied. Upon renewal, 

• '" "~ • '. .• t.. I.. ',.:,..' •• .,.. . . .. . 

the CAAPf wdJ ~orat~.,newly apph~ble ~q,uircmen~, e.g. MAGr 5tandards, which will 
change some,:ei:JJ,issioil-:reJaie4 c~~~itj~Q~:."'l1~·wever, non,~ o~tbe~e.chaiigas.~U be the result of 
a physical modification' or 'change iii abC roeilioii' of operation, Accordingly) as with the PPG 
determination. the col1,tempJaied ~ctivities at t~e facility will not implicate New Source Review. 

• : ;.... : f' ",.' .', ';'.',' .'. '. , .' 

Chi~go Co~~:~:~~~~ii~;:~~!·,~~H$.· ~:~~ trarislqBdi~g :~"teri,al ~dling operations 
area at the Slt~. This op~bon ],s.,u~at~ to the coke 'plant operations. A minor modification 

.. ' . . ~' ." .' : .: : ','~ " ~ : ... .' ' " . '.' : . 
. : . ,.tt, .... t '"". • , It'. 

"lllmoi$ EPA b~ r~q,!e~~d'in'ro~ti~~'ftgiudini,the e.nilisi~ns ~om ih~ pushing operation, pat1i~\.daTly as to 
complillllte with appl.iclibb~ .. Ii~its. i~ Iht ~p pmnil <!I': all)' proposed c:h1lll~CS Ihc::tcro .. ¥ demonstrated by the 
compliance certifications filed for th~ 'f.Il:ilitY;(~·~l1'acb!Dt:'l)t 16). the emissions froni the pushing operation bave 
beeD in comp liMCC with the WRP..pc.r.ll'lit rt~ircmenU, :,i:lhe restart of the facility wut nOt modify lhcsc cmi,,;on 

•... fates, except to po;swly re~uee th.em, 'as :dis~5,e4 flJflher above,'.. , .. ' . 

sa Affida~ or~ei~,G"~8~; A~~~~.~;'~··~~~h';'· . ... . 
. . '. . "':' :. ! " ~ .~'.'.: ; ' .... 

. . .. ' .. 
• .:" .~ •• :::~;"'" ": •••• f' " 

I •• ':: '.. '. 
'. . 
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Mr. Donald E: Su~on .\:.~ .. '.':' .... :~ 
May 3. 2004 . .:' .... ' .. ' ...... ... .... : .. 

Page 17 '::,'1 '.I~ •• :·.~ ;', ,::,::.::: ,.,-,: I:. 

, t ... • • \ ~, '.' • 1 :.' • 

pen:nit was recently js~~~ ·(~anuary·2~,.2.004)by 1helEPA for this operation. The only. 
regulated pollutanttnafWiU'bc aff'ected:by-this cbange in material handling is Particulate Matter 
("PM"), and Ibis project :oruy results in a potential to emit increase of 6.S tons pet year ?f 
particulate Iriatter,Je;ss ~~; 10 mjc~o~. in di~eter C'PMlo'j and a potential increase of 16.9 
tons per year ofPM.::\ , .• ~: . .-: : ...... _,. :.:.:-.' .. 

'.,' ' .. , ~ 't" .: ...... :.i:· . i:'i,:': ; ." 

... ~ ... ~: .. ,:; :.:~": 
• .. ~.. • :: I.' ~ :.:: II: ~ • ~~':I'" " ." •• ~:' .,' . 

. . , 
; ":":' : .. ' " 

. '. ;:: ..:;:: ::~/'~' :,~. .... '. . .: .. '.: '. 
8. Costs AsSociated with Restart Activities 

" :', ~' .. , .... :::,," .: ' . .... . 
. The costs assoc~~~d,.wi!h :re.pair.and ~aiDtcilancc have sometin:i~5 been used by USEPA 

in dctc:nnini~g w~ethcr·W.(~~I~~ ;~:8cti.vity to. be a mo4ifi~ati.on or a r9utin.e maintenance . 
. . USEPA b.as· ~~o ~~~n~l{~l~li~~i~ j.ote¥~t.atio~ r'el~.e. to c'osts in recent rule promulgation. 

68 FR 61248:' lJic firial.!F~ii,iAAtc for. t¥. c.osts. of¢e.pBd-~p rebuild and the installation of the 
'1_ PROven'Syst~m ·i'S·:.apptP·~unateli.$8~·~.l~' A 'Iarge po~on'ofthese co~ts is for actual cost of ' 

brick, approxilnate}y S 18 MM .... :, ~le ~ese costs arc ·significant. they are not large as 
compared to the costS:.ssO~iated.\iVi~:the.tonstru.ction ora 'new' coke.oven battery 
(nppTOximatel;:$~O'O~) anew coke .battery·\yith a products recovery facility (>$1.2 
billion).41 The'repaij' ~~ ~i1y ~~et the 20% criteria of US EPA ~ewNSR reform gujdelines. 

More impo~~y:i~~e'~~~;:ii'~~iict'that"these relative co~ are expected ~d assumed 
with cold-idle padup ~cb,~ld.. .. L3ig~ ~~~ ~c <?fien 8SsC?ci~t~.with required routine 
maintenance at lcu:ge'.~~~·:~oJ?iple~,'~cili~e'~. ~f. good.example ofih~s inefmcty turnarounds. In 
those oaSes. cert~n 1'~po'rtAAt ~ttnim~~ activi~es c~ot b~ done while the refinery is in 
active service.. 'T1ie~iefiDeiY;~a:ri;~ds are scheduled end necessary. Once the .refinery is 
idled, the repai~·ia;n~:¥.a,i~te·iian.~e·~al:e Co;~dtict~ on sev~f .systems. These operatipns can 
costs millions of dol1ars'and'r~uir~_ mon~t~ ~mph;te; yet tlley have nev~r required major 
modification or new so.urcc .pqm.J~.~.~ 10rig"iis .th.ey· (iii not result.jn increased production or 

• • . ... ':' ..• ,! .... ,1' '.' .... ,.,. :. ,'0 .', • • • 

CllllSSIOI)S. . . ...... ::', .. > ' .......... i'" ' ....... :-

. .... " ',,;.,'.: : .. : •... : ... -,'. .' ;'. ;:~'''~ .;.,. .... . .' . '. .' . . 
In the caSe of-the iDstant fac.ihty, the repairs associated with the.pad-up rebuild and 

maintenance pertinent to the reStart 'cannot be performed while the coke oven battery is in 
service. 42 It is, th~i~o~::·~:·~er.,.·.bpportUne~Uine·t~ cond.uct '1his:typ~ of s~rvice to the coke ovcn 

.' .••. ,.... ' . '. .. • • I 

battery noW, while the:~atteti::i~ i.dle.d,.8S .oPposed,to shutting the 'ba~ry :down in the future to 
.~ ::. '>,''':' '.:':' .. ' .. , .: .. '. . . . 

------..;.:....:..:...;.,.. ........ -'-'< ..• : .... 

J9 Affidavit of Keit,h G·"l'!aY!;:·Atta~~~t .• 4:':iI\;pa~~ph''S: ~ :" .... 

'0 Affidavit of Kti'ui ~:.~~Y·:·A~'~~m·e~t 4:·~·~3ragr..p~ S.·· 

.i Affidavit of Keith G. N~~, A~C~~~~~~:';~~'p~~:ap;' S:·. ,oo .1," ••.•• " .•••• . ' 

43 Affidavit ofKtith·t.tl,a;;~Aitach·roerit '4, at p3iagr~ph·3 .. 
. . . . ., .. :.... .... .. , ,"'. 

" 1 :,~. '- • :'. '. ' ... .'. .. • • • 

.. ' . , ... . ..... . .... : .: ... . 
I· ••• • ••• , •• ' ., 

.. , ~. :: ":.' ' .. ::.: ~,: ~.' .. :" 
.' ... , 
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Mr. Donald E. Sutton .'. 
'l- .':" 

May 3,2004, . 
pagelB 

...... 

conduct the pad-up rebUild: These repairs. with the pad-up rebuild, while Dot increasing . . 
production throughput or ili:e mlxiuium emission rmc; wiJl result in actual emissions reductions 
as compared, to the.emj,ssion.s that, would occur with restarting the facility without the pad-up 

• 43' . 
lebuild. . ,'., '.' 

" • t ',. '. " .:'. '" ,: • 'of .~ of " • " • :. : 

Moreover, aU:,o{V:rV's otbtr' faciUties that had been idled dllring the asset proteCtion 
plan, including those, that hi.d been cold-idled, have ,reS\UDcd productio~ without New Source 
Review ~its, ;.n~ludjng.the'IJlcUlDa ~arbor.works,.tbe Cleveland-East Works, the Hennepin 
:Works and the Warren Coke plant.":' Idling can be contras1ed With permanent shutdowns where 
the production equipment 'is dismantled, demolisbed or abandoned. LTV's Tin Mill at the 
Aliquippa Works is an llxanlplc of 8 ·Permanent. shutdown as aU equipment at Alquippa was 
either removed from' th,c f~ilitY. J)r d~olished .at, the. site and ·disposed. 45 '. . 

• ,.: ....~ • " ..... 'II' ..' • 

v. .. ~ ... r ~~I/' .. : .~iJ'~·" '.' . ' •. 

CONCLUSION .... :;,.;.'. ' ... '.. 
.. : 1 I'. •••• .~ ... 

It is our determiiation that NSR is not ~red by Illinois EPA for Chicago Coke to 
resume its coke' plant OPl=Iatioris,. e~eO. with the pad-up rebuild. As a,fmal discussioD point to this 
determination, Chicago COKe woUld like tQ' point out that no resulting additional oontrols or 

• 1.1.!!".",. ','1\ ", • • ••.•• ••• '" o· . 
reduction in poUutan~, ~9.ul4 b~ a~JJipbSbea ~y the NS~ pr~ce~iJ) ~s C8se: There would be 
no Det inCrease: of iqli'ssrpns ·comp~rec.\ .r~ Omissions pri.Qr to shut~Qwii .. As 8. 'result, there would 
be no net incre~sci In'amPlent' irDpa~ f'ro~.eIDiss;ons·to the areas·surrounding the facility. The 

• • .J. , ••••• ' • _'.. 0', 

review would show that ~o·;adc;litioJ)al.CQntrol,s the~efore would be required .. 
. :. 1:,' ,', ".1 '" • ...-

Controls uS~d ai'~o'Ure'~s:at'th~' Chicago' Coke facility' prior to cold-idle were . 
representative of bigbesl·li!veJ of conttblscuIrcnlly used at coke facilities. A brief review of 
USEPA's RACT BACr:LAER Clearinghouse showed that the current contto]s were equiva1ent 
to BACT -and LAER proposed ~or, n~ or Inodi.fi~d sources. (Technology Transfer Netwt'trk. 
Clean Air T~91ogy 9.e~ter RACTI.BA¢TILAE~ ~lcaringQouse httpllctpub.epa.gov/rblcl 
a.ccessed 2/5/04).' The tok.~·operatio1,ls, 9P:rcstart, will be subject to the applicable NESHAP 
:requiteroents for coke.'oy.~ (~O·9fR.'~.Subpaits Land CCCCC), w~ch have the most 
restrictive. eDlissio~ 'limits ·(o'date. f~r;1hesc types o'[operations. ~bertforc, even jf emissions 
control rev\ew was.~red tinder NSR.:,'the resu1~ng ~al)'sis would show that the current or 
NESHAP-requite(~on~~ls nieet or e:xc~ed th: rc:vic:w requuements. . 

, • .: .•• , ::'; I .' • , .' '. ." • 

. . Chicago Cok~,b~:~'pplied for· a: c~nstJ;uct.ici.~ permit for 1hc.instal.iatioJ'l of an improved 
emISSIons control sy~te!?lJ~r ~!!:r;.Qk(! ovens .. See, October 17, 2003, Construction Permit 
AppJjcation. \\IllUe thit pepnit appl.iria;tlon alsO requested a change in emission foetol'S, we are - " , .. :. ,.' . . . 

. . . ~. . . \' . ~ ... " ... ,. : -q-----. -.-....:. . ..;..;..:.,-. "-., .:.. ' 
Affidavit of Keitb .G. :t"ay. Attacrment 41 8t p~grapb 3 •. 

, ~. t~ " " , • , • ..' '. • • 

+t Affidavit or William L.· .~es~ ·~itac~~~·,2~,at'pani~~~h 8. '. '.' 
., " .... ,~ •. ":~", ',~'~ ~., ~.,:;.'.: 'r' :.". 

Affidavit o(:WiUianfL. :Y{ est, Atl!Icl\ni8l'lt f" .lIt paragraph 8 .. 
" . "... :" .,' "" ~ ~ . ". . ..' '.' ' 

: ...... ~'.': . ". .: .. ~ . . ... 
'. ' 
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willing to withdraw thattequesfat 'tbis time in order to expedite the nlinois EPA's consjd.eiaticn 
of the more imponant issue;'at hand, te., our ability to resume operations' at this facility. We will 
be happy to recommence"dtseussions on the emission factor issue at a later. date, suol:i as wben 
the CAAPP permit r~~ is being p,o~ssed. . . 

. • ":.' :. ':: ':'0 . , . : .••• ; .' ~ 

, We woUld apPf:e,ciate your:diligc:pt review and approval of this submittal. The restart of 
operations at this facifity win have a very positive economic impact on Chicago and IJUnois, 
including the geD,era~on ot additioDal·t!IX,'reVe.nue. Approxil;nately 200 bigh-paying jobs will be 
J'einstit)Jt~d by resuming operations:, In'addition,' the pad-up rebuild wiU result in more than 500 
skiJled construction jobs; The area surrounding the facility wm also enjoy a redevelopment as 
money is spent in tbe local area. .As we have discussed, the timing of your consideration of this 
request is critical. 'Y~~u~h haye 8; ~~~on from yO\! injust a few days. I am ready and 
willing to provide.MY~Dfo~tion I.can at ycur earliest oonvenience. ,~lease contact me as soon 
as possible if 1. can he.lp:.!Ji:;8pY: ~i ~,'~t ~iiird .. Uh~ you again for y~ui assistance to us .in 
this o' ect ' .:~ '.. .,' . PI' ~ .: . • I· .• ,., _. . 

... :_ .~' .• t. • :.,. •. ',., ". • 

. ' 

Simon A: Bee:mstCr~,~~i : ... ' .' .... :" i ': ~i .• .',;: ' .. 

President, Chicago .Col<:~:Coqt~Y, ~~~'" , 

A 
. hm '. ,-::':i:,<,:':'~, ~r;\ .'." ',t.;' .. ;', • 

ttac ents " ,'~.' .: ... '. " ' 
pc: Mr. B1.UCe E. 'OuiiideJ; :PhD '; " ":' 

Mr. Keith G. 'Nay'·,:. . : :.'" .,' 
Mr .. William:L. \Vest' . 
Mr. Mi'cbael A,',Gratson' 7 ... ;,; 

Mr. Alan BednstcrbGer ' .' • ',.' " 
Mr. Steve Beeoisterboe1·;'·· '" : ...... ,' ... ,: ' 
Mr. J..any Szunay:',:· ';; .~.: ~:., :>:('" , 

Mr. Von :L. 'Bamn:; . , ' .•• , ., , '., 
Mr. Kciib A~Nagcl. : .. :,... . 

• • .. " •• " • ,',. ~I • It'.' • ~ 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO., INC., 
an Illinois corporation, 

Petitioner, 

v. 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent, 

NATURAL RESOURCES DEFENSE 
COUNCIL, INC., and SIERRA CLUB, 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 10-75 
(Permit Appeal) 

RESPONDENT'S RESPONSES TO 
INTERVENORS' REQUESTS TO ADMIT TO RESPONDENT 

Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, by and 

through its attorney, LISA MADIGAN, Attorney General of the State of Illinois, hereby 

responds to the Requests to Admit propounded by Intervenors, NATURAL RESOURCES 

DEFENSE COUNCIL, INC. and SIERRA CLUB, as follows: 

GENERAL OBJECTIONS 

Respondent states these general objections and hereby incorporates them as objections to 

each and everyone of the Requests to Admit propounded by Intervenors. 

I. Respondent has not completed its investigation and discovery in this proceeding, 

nor its preparation for a hearing. Accordingly, all responses below are based only upon such 

information and documents that are presently available and specifically known to Respondent. 

As discovery progresses, Respondent reserves the right to supplement its responses to 

Intervenors' Requests to Admit ("Requests"), as appropriate. 

EXHIBIT 
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2. Respondent objects to the Requests to the extent that Intervenors seek information 

that is not relevant to the subject matter involved in the pending proceeding. Respondent does 

not concede the relevancy of any information sought or discovered in responding to the 

Requests. 

3. Respondent objects to the Requests to the extent that they are oppressive, vague, 

ambiguous, unduly broad and burdensome, or seek information not in the possession, custody, or 

control of Respondent, and expressly notes that several of the following responses may be based 

on incomplete information. 

4. Respondent objects to the Requests to the extent that they require the drawing of 

legal conclusions or the acceptance of factual premises. 

5. Respondent objects to the Requests to the extent that they are not reasonably 

limitedin time and scope and not reasonably calculated to lead to relevant information. 

6. Respondent objects to the Requests to the extent that they purport to impose upon 

Respondent any obligations greater than those required by the Illinois Rules of Civil Procedure, 

Illinois Pollution Control Board regulations, and/or other applicable law. 

7. Respondent objects to the Requests to the extent that they call for disclosure or 

production of information or material protected from disclosure by the attorney-client privilege, 

attorney work-product doctrine, the deliberative due process privilege, or any other privilege, 

immunity, or grounds that protect information from disclosure. Any inadvertent disclosure of 

any such information or material is not to be deemed a waiver of any such privilege or 

protection. 

* 

Subject to these General Objections, Respondent further responds as follows: 

2 
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REQUESTS TO ADMIT 

Request 1: 

Admit that the chart attached as Exhibit 1 reflects the emissions from the Facility 
included in the IEPA 2002 Base Year Inventory for the Chicago Nonattainment area. 

ANSWER: 

Admit. 

Request 2: 

Admit that the chart attached as Exhibit 2 reflects emissions from the Facility included in 
the IEPA 2002 Emission Inventory. 

ANSWER: 

Admit. 

Request 3: 

Admit that the chart attached as Exhibit 3 reflects emissions from the Facility included in 
the IEPA 2005 Emission Inventory. 

ANSWER: 

Admit. 

Request 4: 

Admit that the chart attached as Exhibit 4 reflects the last date on which emissions from 
various emission units at the Facility were included in IEPA's Emission Inventory. 

ANSWER: 

Admit. 

Request 5: 

Admit the 2002 and 2005 Base Year Inventories, and the 2002, 2005, and 2008 Emission 
Inventories, do not contain any accounting for, or listing of, PM2.5 emissions from the Facility 
(non-surrogate per the definition above). 

3 
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ANSWER: 

Respondent objects to this Request as being ambiguous. Subject to that objection, 
Respondent admits that the 2002 and 2005 Base Year Inventories, and the 2002, 2005, and 2008 
Emission Inventories do not contain any accounting for, or listing of, surrogate PM2.5 emissions 
from the Facility. 

Request 6: 

Admit that IEPA has not included emissions of PM, PMlO, PM2.5, YOM, or NOx from 
the Facility in its projected Emissions Inventory used to develop an Attainment Demonstration 
for the Chicago Nonattainment Area. 

ANSWER: 

Admit. 

Request 7: 

Admit that 2002 is the base year for the PM2.5 attainment planning process, and that 
2002 and 2005 are the base years for the 8-hour ozone attainment planning process. 

ANSWER: 

Admit. 

BY: 

THE ILLINOIS ENYIRONMENTAL 
PROTECTION AGENCY, by 

LISA MADIGAN, 
Attorney General of the 
State of Illinois 

MATTHEW J. DUNN, Chief 
Environmental Enforcement! Asbestos 
Litigation Division 

ROSEMARIE CAZEAU, Chief 
. Environmental Bureau 

£L-~ 
ANDREW B. ARMSTRONG 
Assistant Attorney General 
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Environmental Bureau 
69 West Washington Street, 18th Floor 
Chicago, Illinois 60602 
Tel: (312) 814-0660 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

CHICAGO COKE CO., INC., 
an lllinois corporation, 

PetitiOiler, 

v. 

THE ILLINOIS ENVIRONMENTAL 
PROTECll0N AGENCY, 

Respondent, 

NA TURAL RESOURCES DEFENSE 
COUNCIL and SIERRA CLUB, 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 10-75 
(Pemlit Appeal) 

AFFIDAVIT 

In accordance with Supreme Court Rule 216, I, Laurel Kroack, being first duly sworn upon 

oath, depose and state as follows: 

1. I am employed by the Illinois Environmental Protection Agency ("Il1inois EPA") 

as Bureau Chief of the Bureau of Air. 

2. To the best of my knowledge, the attached answers to Intervenor-DeFendant's 

Requests to Admit to Illinois Environmental Protection Agency are true and accurate. 

Subscribed and Sworn to before me 
thisUday of September, 2011. 

_~t;LN~ 
N~~c 

FURTHER AFFIANT SAYETH NOT. 

LA ELKROACK 
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